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IN THE SUPREME COURT OF PAKISTAN  

(Original/Appellate  Jurisdiction)  
 

 

 
PRESENT : 
MR. JUSTICE NASIR -UL-MULK, CJ  
MR. JUSTICE JAWWAD S. KHAWAJA  
MR. JUSTICE ANWAR ZAHEER JAMALI  
MR. JUSTICE MIAN SAQIB NISAR  
MR. JUSTICE ASIF SAEED KHAN KHOSA  

MR. JUSTICE SARM AD JALAL OSMANY  
MR. JUSTICE AMIR HANI MUSLIM  
MR. JUSTICE EJAZ AFZAL KHAN  

MR. JUSTICE IJAZ AHMED CHAUDHRY  
MR. JUSTICE GULZAR AHMED  
MR. JUSTICE SH. AZMAT SAEED  

MR. JUSTICE IQBAL HAMEEDUR RAHMAN  
MR. JUSTICE MUSHIR ALAM  
MR. JUSTICE DOST MUHAMMAD KHAN  
MR. JUSTICE UMAR ATA BANDIAL  
MR. JUSTICE QAZI FAEZ ISA  
MR. JUSTICE MAQBOOL BAQAR  

 
 

 
CONSTITUTION PETITIO N NOS.12, 13, 18, 20 -22, 31, 

35 -36, 39, 40, 42 -44 OF 2010  

(Petitions Under Article 184(3) Of The Constitution Of 
Islamic Republic Of Pakistan 1973)  
      AND  

C.M.A. NO.1859 OF 2010 IN CONSTITUTION PETITIO N 

NO.40 OF 2010  

(Application For Impleadment As Party)  
   AND  

CIVIL PETITION NO.1901 OF 2010  

(On appeal from the judgem ent of the Peshawar High 

Court, Peshawar, dated 16.6.2010 passed in W. P. No. 
1581 of  2010)  

 
     AND  

H.R.C.NO.  22753 -K OF 2010  
(Petition Under Article 184(3) Of The Constitution Of 

Islamic Republic Of Pakistan 1973)  
   

     AND  

   

CONSTITUTION PETITIO N NOS. 99 & 100 OF 2 014  

(Petitions Under Article 184(3) Of The Constitution Of 

Islamic Re public Of Pakistan 1973)  
     AND  
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CONSTITUTION PETITIO N NOS. 2, 4 TO 13, 2 3-24 OF 

2015  

(Petitions Under Article 184(3) Of The Constitution Of 
Islamic Republic Of Pakistan 1973)  

 

 
District Bar Association, Rawalpindi    (in Const.P.12/10)  
Watan Party thr. it s Chairman Zafar Ullah Khan  (in Const.P.13/10)  

Lahore High Court Bar Association    (in Const.P.18/10)  
Pakistan Lawyers Forum through its  

President Mr. A.K.Dogar      (in Const.P.20/10)  
Sardar Khan Niazi       (in Const.P.21/10)  
Shahid Orakzai       (in Const .P.22/10)  

Al Jehad Trust through Habibul Wahab -ul -Khairi       (in Const.P.31/10)  
District Bar Association, Sangarh through  
its President Anwar Mehmood Nizamani   (in Const.P.35/10)  

District Bar Association, Gujrat    (in Const.P.36/10)  
Arshad Mehmood Bago et c    (in Const.P.39/10)  

Dr. Abdul Hafeez Pirzada,              (in Const.P.40/10)  
                   &  
       (in CMA 1859/10)  

Shamshad Ahmad Mangat     (in Const.P.42/10)  
Julius Salak       (in Const.P.43/10)  
Concerned Citizens of Pakistan through its  

President Hamid Zaman and others    (in Const.P.44/10)  
Shahid Orakzai       (in CP.1901 /10)  

 
        éPetitioners 

 

Application by Baba Sardar Haider Zaman  (HRC 22753 -K /10)

        éApplicants  

         

Watan Party through its President   (in Const.P.99/14)  
Altaf Shakoor       (in Const.P.100 /14)  

Lahore High Court Bar Association, Lahore  
through its Secretary        (in Const.P.2/15)  
Moulvi Iqbal Haider        (in Const.P.4/15)  
Pakistan Justice Party through its Chairman    (in Const.P.5/15)  
Communist Party th rough its Chairman    (in Const.P.6/15)  

Taufiq Asif, ASC         (in Const.P.7/15)  
Sohail Hameed, Advocate       (in Const.P.8/15)  
Pakistan Bar Council through its Vice Chairman    (in Const.P.9/15)  

Supreme Court Bar Association     

through its Secretary       (in Const.P.10/15)  
Lahore Bar Association, through its Secretary (in Const.P.11/15)  

Sindh High Court Bar Association,  
Karachi through its Secretary     (in Const.P.12/15)  
Allama Zuhair Abbas Abidi      (in Const.P.13/15)  
Peshawar High Court Bar Association,  Peshawar  

through its President       (in Const.P.23/15)  
Sh. Ahsan -ud -Din, ASC      (in Const.P.24/15)  

 

éPetitioners 
VERSUS  
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Federation of Pakistan and others    (in all cases)  

    
     éRespondents 

For the Petitioners:  

 
Mr. Muhammad Ikram Ch, Sr.  ASC  (in Co nst.P.12/10)  
Mr. Arshad Ali Ch, AOR  

Mr. Zafar Ullah Khan, ASC.  (in Const.Ps.13/10)  

 

Mr. Hamid Khan, Sr. ASC     (in Const.Ps.18, 35,  
Mr. Rashid, A. Rizvi, Sr.ASC     36, 39 & 44 /10)   
Assisted by  
Mr. Ajmal Ghaffar Toor, Advocate  
         

Mr. A.K.Dogar, Sr .ASC    (in Const.P.20 /10)  

Mr. Sardar Khan Niazi, (Petitioner in person)  (in Const.P.21/10)  

Mr. Shahid Orakzai, (Petitioner in person)  (in Const.P.22 /10  
        & CP 1901/10)     
 
Mr. Habib -ul -Wahab -ul,Khairi,    (in Const.P.31 /10)  
(Petitioner in person)  
 

Dr.Abdul Hafeez Pirzada, Sr.ASC    (in Const.P.40/10)  
Miangul Hassan Aurangzeb, ASC  

Mr. M. S. Khattak, AOR  
 
Mr. Hashmat Ali Habib, ASC    (in Const.P.42/10)  
Mr. M. S. Khattak, AOR.   

Mr. Zulfiqar Ahmed Bhutta, ASC    (in Const.P.43/10)  

Qari Abdul Rasheed, AS C        (in HRC.22753 -K/10)  

Mr. Zafar Ullah Khan, ASC     (in Const.P.99/14)  

Rasheed A.Rizvi, Sr.ASC     (in Const.P.100/14)  

Syed Rifaqat Hussian Shah,AOR  

 
Mr. Hamid Khan, Sr. ASC.     (in Const.P.2/15)  
Mr. Shafqat Mehmood Chohan, ASC  
Assisted by  
Mr. Ajmal  Ghaffar Toor, Advocate  

Moulvi Iqbal Haider,  Petitioner in Person  (in Const.P.4/15)  

 
Mr. Muhammad Ikram Ch, Sr.ASC   (in Const.P.5/15)  
Syed Rifaqat Hussian Shah, AOR  

Nemo        (in Const.P.6/15)  
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Mr. Taufiq Asif, ASC      (in Const.P.7/15)  

Syed Rifaqat Huss ian Shah, AOR  
 
Mr. Arshad Zaman Kiyani, ASC    (in Const.P.8/15)  

Chaudhry Akhtar Ali AOR   
 
Mr. Abrar Hasan, ASC      (in Const.P.9/15)  
Mr. Abdul Latif Afridi ASC  
Syed Rifaqat Hussian Shah, AOR  
 

Ms. Asma Jahangir, ASC     (in Const.P.10/15)  
Mr. Kamran Murtaza ASC 
Mr. Fazal -i-Haq Abbasi, ASC President (SCBA)  
Ch. Muhammad Maqsood Ahmed, ASC Secretary (SCBA)  

Chaudhry Akhtar Ali AOR  
Assisted by  

Br. Mansoor Usman Awan Advocate      
 
Mr. Hamid Khan, Sr. ASC.     (in Const.P.11/15)  
Mr. Ahmed Awais ASC  
Assisted by  
Mr. A jmal Ghaffar Toor, Advocate  

 
Mr. Abid S Zuberi, ASC     (in Const.P.12/15)  
Mr. M. S. Khattak, AOR       
Assisted by  
Haseeb Jamali Advocate and  

Shoaib Elahi Advocate  

         

Nemo        (in Const.P.13/15)  

Mr. Fida Gul, ASC      (in Const.P.23/15)  

Sh. Ahsan -ud-Din ASC as Petitioner in Person      (in Const.P.24/15)  

Salman Akram Raja, ASC  (in CMA No.1859/ 
2010 in Const. P. 
40/2010 )  

On Courtõs Notice:  

Mr. Salman Aslam Butt, Attorney General  

Mr. M. Waqar Rana, Addl. Attorney General  
Assisted by Mr.Dilnawaz Ahmed  Cheema Consultant to 
AGP. 
  
Mian Abdul Rauf, A.G., Islamabad  

Mr. Razzaq A. Mirza, Addl. A.G., Punjab  
Abdul Latif Yousafzai A.G.,KPK  
Mr. Ayaz Swati, Addl. A.G., Balochistan  
Mr. Adnan Karim, Addl. A.G., Sindh  
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For the Federation:  

 
Mr. Khalid Anwar Sr.ASC  
Mr. Mehmood A. Sheikh, AOR  

Assisted by  
Muhammad Anas Makhdoom Advocate   (in Const.P. 12, 13,   

       18,20, 21, 22, 31, 35,   
       36,39, 40, 42 & 43/10)   

 
Mr. Khalid Anwar Sr.ASC  

Qari Abdul Rasheed, AOR  
Assisted by  
Muhammad Anas Makhdoom Advocate  (in Const.P.2 of 2015)            
   
 

For Government of KPK:  

Syed Iftikhar Hussain Gillani Sr.ASC  (in Const.P.13, 20 & 21            

Assisted by Mr. Saad Butter, Adv.    of 2010:  
 

For Government of Sindh:  

Mr. Adnan Karim,  
Addl. Advocate General, Sindh.                                         
Raja Abdul Ghafoor,AOR    (in  Const.P.12,13,18,20,21,  

   22 &40 of 2010:  
 

 

Dates of Hearing:       16, 22, 27 to 29 th   April,  
04 to 07, 12, 13, 18 to 21, 25, 26, 

28 th  of     May, 01 to 04, 16 to 18, 
22 to 26 June  2015  

 
    JUDGMENT  
 

  NASIR -UL-MULK, C.J. - By the Constitution 

(Eighteenth Amendment) Act (Act X of 2010) the Parliament 

brought about extensive amendments in the Constitution. A 

number of petitions under Article 184(3) of the Constitution 

were filed in this C ourt challenging some of the amendments, 

mainly, Articles 1(2)(a), 17(4), 51(6)(e), 63A, 226, 267A and 

175A. Arguments were addressed in all these matters before the 

Full Court in the months of June, July, August and September, 

2010. The primary focus of t he arguments, particularly in the 

petitions filed on behalf of various Bar Associations was on the 

change introduced through Article 175A whereby an entirely 
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new procedure for the appointment of Judges of the Supreme 

Court, High Courts and Federal Shariat Court through Judicial 

Commission was introduced. The names for appointment of 

Judges and Chief Justices of the Supreme Court of Pakistan 

were to be first considered by the Judicial Commission 

comprising of the Chief Justice of Pakistan, two senior most 

ju dges of the Supreme Court, a retired Judge of the Supreme 

Court, Federal Minister for Law and Justice, Attorney General 

for Pakistan along with a senior Advocate of the Supreme Court 

to be nominated by the Pakistan Bar Council in case of 

appointment to the  Supreme Court. In case of appointment of a 

judge of Federal Shariat Court, the Chief Justice along with a 

judge of the said court, in the aforementioned composition of 

the Commission was to be added. For appointment to the High 

Court the composition would  include the Chief Justice along 

with a senior most judge of the concerned High Court, 

Provincial Law minister and a senior advocate nominated by the 

Provincial Bar Council. Similar procedure was also provided for 

the appointment of the Chief Justice of an d the judges of 

Islamabad High Court and Chief Justice of Federal Shariat 

Court. The nomination by the Judicial Commission was to be 

placed before a Parliamentary Committee comprising of four 

members each from the two houses of the Parliament, with 

equal r epresentation from the Treasury and Opposition 

Benches. Upon approval of the Parliamentary Committee the 

matter was to be placed before the President of Pakistan for 

appointment.  

2.   After the conclusion of arguments addressed at the 

bar an interim order was passed, now reported as Nadeem 
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Ahmed, Advocate  v Federation of Pakistan  (PLD 2010 SC 

1165) whereby the matter of appointment of judges was referred 

to the Parliament for re -examination with proposals stated in 

Paragraph 10 read with Paragraph 13 of the  Order which read:  

ò10. Most of the petitioners who had 

challenged Article 175A of the 

Constitution raised serious issues 

regarding the composition of the Judicial 

Commission and Parliamentary 

Committee and veto power given to the 

latter. It was contended that there was a 

well -known practice, when the 

unamended provision was in vogue that 

Chief Justice would consult most senior 

Judges of the Supreme Court before 

finalizing the recommendations. Instead of 

bringing any drastic change, the said 

practice should  have been formalized. It 

was, therefore, suggested during 

arguments that to ensure that the 

appointment process is in consonance 

with the concept of independence of 

judiciary, separation of powers and to 

make it workable, Article 175A may be 

amended in fo llowing terms: - 

(i) That instead of two most 

senior Judges of the Supreme Court being 

part of the Judicial Commission, the 

number should be increased to four most 

senior Judges.  

(ii)  That when a recommendation 

has been made by the Judicial 

Commission for the appoi ntment of a 

candidate as a Judge, and such 

recommendation is not agreed/agreeable 

by the Committee of the Parliamentarians 

as per the majority of 3/4 th , the 
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Committee shall give very sound reasons 

and shall refer the matter back to the 

Judicial Commission upon considering the 

reasons if again reiterates the 

recommendation, it shall be final and the 

President shall make the appointment 

accordingly.  

(iii)  That the proceedings of the 

Parliamentary Committee shall be held in 

camera but a detailed record of its 

proce edings and deliberations shall be 

maintained.  

é 

13. In view of the arguments addressed by 

the learned counsel, the criticism made 

with regard to the effect of Article 175A on 

the independence of judiciary and the 

observations made in paragraphs -8, 9 & 

10 as also deferring to the parliamentary 

mandate, we would like to refer to the 

Parliament for re -consideration, the issue 

of appointment process of Judges to the 

superior courts introduced by Article 175A 

of the Constitution, inter alia , in the light 

of the  concerns/reservations expressed 

and observations/suggestions made 

hereinabove. Making reference to the 

Parliament for reconsideration is in accord 

with the law and practice of this Court as 

held in Hakim Khan v. Government of 

Pakistan (PLD 1992 SC 595 at 621).ó 

After referring the matter to the Parliament and to enable it to 

re-examine it in terms of the above observations, the petitions 

were adjourned. Article 175A was re -considered by the 

Parliament in the light of the said interim order and changes 
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were made therein through Constitution (Nineteenth 

Amendment) Act, 2010.  

3.   Through the said Constitutional Amendment under 

Article 175A  instead of two senior  most  judges of the Supreme 

Court four were made part of the Judicial Commission. The 

Parliamentary Committee is now required to record its reasons 

in case of not confirming the nomination by three -fourth 

majority and that the non -confirm ation decision  would be 

forwarded with reasons so recorded to the Commission through 

the Prime Minister. In such event uality , the Commission shall 

send another nomination . 

4.   The above cases of the 18 th  Amendment were still 

pending when two other amendments were made on 7.01.2015,  

empowering military courts to try a certain class of civilians , by 

the Pakistan Army (Amend ment) Act, 2015 (Act II of 2015) and 

the Constitution (Twenty First) Amendment Act, 2015 (Act 1 of 

2015) added the following proviso to Article 175 of the 

Constitution:  

òProvided  that the provisions of this 

Article shall have no application to the 

trial of  the persons under any of the Acts 

mentioned at serial No. 6, 7, 8 and 9 of 

sub -part III or Part I of the First Schedule, 

who claims, or is known, to belong to any 

terrorist group or organization using the 

name of religion or a sect.  

Explanation: In this proviso, the 

expression ôsectõ means a sect of religion 

and does not include any religious or 

political party regulated under the Political 

Parties order, 2002.ó 
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By the same Act First Schedule of the Constitution was 

amended to include in sub -part III of P art I after entry number 

5, the following new entries namely:  

  ò6. The Pakistan Army Act (XXXXIX of 1952) 

   7. The Pakistan Air Force Act, 1953 (VI of 1953)  

  8. The Pakistan Navy Ordinance, 1961 (XXXV of 

1961 ) 

9.  The Protection of Pakistan Act, 2014 (X of  

2014).ó   

5.   The said amendments have also come under 

challenge in a number of petitions, mostly filed by Bar 

Associations. The petitions challenging the 18 th  and 21 st 

Amendments to the Constitution were clubbed and heard 

together as the two sets of case s involved a common 

constitutional question as to whether there are any limitations 

on the powers of the Parliament to amend the Constitution and 

whether the Courts possess jurisdiction to strike down a 

constitutional amendment.  

6.   As regards Article 175 A, notwithstanding the 

amendment made through the 19 th  Amendment, certain 

reservations were expressed on account of retention of the 

supervisory role assigned to the Parliamentary Committee over 

nominations made by the Judicial Commission. The arguments 

were also addressed on other constitutional amendments made 

in Article 1(2)(a), changing the name of NWFP to Khyber 

Pakhtunkhwa; Article 51(6)(e), introducing elections for non -

Muslims through proportional representation system; Article 

63A, empowering a par ty -head to take action against its 
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members for defection; Article 226, providing for elections of the 

Prime Minister and the Chief Minister not through secret ballot; 

Article 267A, empowering the Parliament to remove difficulties 

arising out of 18 th  Amendm ent by simple majority in a joint 

session; the changes made in Article 63 (1) (g) (h), reducing the 

lifetime ban to five years and the omission of Article 17 (4) 

which had made intra -party polls for every political party 

mandatory.  

7.   Apart from submissi ons made on each of the 

aforesaid amendments and the changes brought about by the 

Act 1 and Act II of 2015 extending the jurisdiction of the 

Military Courts to try certain class of civilians, the basic 

question addressed by the learned counsel appearing in  both 

set of cases was the limitation, if any, on the power of the 

parliament to amend the Constitution.  

8.   Mr. Hamid Khan, leading the arguments on behalf 

of the petitioners in both set of cases argued that there are 

certain basic features of the Consti tution which are 

unamendable and that notwithstanding ostensible conferment 

of unlimited power on the Parliament by clause (6) of Article 239 

and ouster of jurisdiction of the Courts by clause (5) thereof, the 

Parliament is not empowered to bring about cha nges in the 

basic structure of the Constitution. The said provisions are 

reproduced below for ease of reference:          

ò(5) No amendment of the Constitution shall be 

called in question in any court on any ground 

whatsoever.  

(6) For the removal of doubt,  it is hereby 

declared that there is no limitation whatever on 

the power of the Majlis -e-Shoora (Parliament) to 
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amend any of the provisions of the 

Constitution.ó    

9.  Mr. Hamid Khan Sr. ASC submitted that pursuant 

to the order of this Court dated 21.10.2 010, Judicial 

Commission had been reconstituted and a number of changes 

had been made in Article 175A through the 19 th  Amendment to 

the Constitution. That notwithstanding the amendments made 

through the 19 th  Amendment the retention of Parliamentary 

Committ ee as oversight over the recommendations of the 

Judicial Commission violated Independence of the Judiciary as 

it was against the doctrine of separation of powers and thus, 

against the basic structure of the Constitution. Similarly, in the 

context of the 21 st Amendment he argued that the said 

amendment had subverted the scheme of the Constitution by 

violating the doctrine of the separation of powers, excluding due 

process and all norms of fair trial.    

10.   In support of his argument concerning basic 

featur es of the Constitution, he contended that there was no 

absolute power granted to the Parliament to amend or change 

basic features of the original Constitution. That clauses (5) 

(concerning non -justiciability of any amendment made to the 

Constitution) and c lause (6) (providing for no limitations upon 

the power of the Parliament to amend the Constitution) of 

Article 239 were brought about by a military dictator through 

P.O. No. 20 of 1985, which was later affirmed by the Parliament 

through the Constitution (E ighth Amendment) Act, 1985. He 

made a comparison of the said Amendment in Article 239 with 

the amendments made through the 42 nd  Amendment in Article 

368 of the Indian Constitution and contended that the purpose 
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of the amendment was the same i.e. to oust th e powers of the 

Supreme Court to call into question any amendments made in 

the Constitution; that the said 42 nd  Amendment of the 

Constitution of India was introduced to nullify the effects of 

annulment of constitutional amendments on the ground of 

them bei ng violative of the basic structure in the cases of  

Kesavananda Bharati  v. State of Kerala  (AIR 1973 SC 1641) 

and Indira Nehru Gandhi  v. Shri Raj Narain  (AIR 1975 SC 

2299). He referred to the Report by the Parliamentary 

Committee on Constitutional Reform , particularly paragraphs 1 

to 3, to contend that even the Parliamentary Committee which 

drafted the 18 th  Amendment recognized that there are òBasic 

Featuresó of the Constitution. It was further contended that in 

paragraph number 3 of the same Report noted  with regard to 

the 8 th  Amendment, introducing Article 239 of the Constitution 

that:  

òé The non -democratic regimes that took power 

sought to centralize all authority and introduce 

various provision which altered the basic structure of 

the Constitution  from  a parliamentary form to a quasi 

Presidential form of Government through the 8 th  and 

17 th  Constitutional Amendmentséó  

Relying upon the said Report he argued that Independence of 

the Judiciary as a basic feature of the Constitution of Pakistan 

was provided  in the Objectives Resolution, which has been 

stated to be the ôgrundnormõ of the Constitution of Pakistan in 

Miss Asma Jilani  v. Government of the Punjab  (PLD 1972 SC 

139).  

11.   Learned Counsel  contended that judiciary has 

always been embroiled in strug gle with other arms of the state 
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for ensuring and protecting its independence; that the doctrine 

of Judicial Review, as developed in the US Supreme Court case 

of Marbury  v. Madison  [5 U.S.  137  (1803)], was an attempt by 

the US Judiciary to assert their ind ependence; that the 

Judiciary of Pakistan in the case of Al -Jehad 

Trust  v. Federation of Pakistan  (PLD 1996 SC 324) as 

affirmed in  Sindh High Court Bar Association through its 

Secretary  v. Federation Of Pakistan through Secretary, 

Ministry of Law And Just ice, Islamabad  (PLD 2009 SC 879) 

and Indian Supreme Court in the cases of Advocates -On -

Record Association  v. Union of India   (AIR 1994  SC 268) and 

later in the case of In Re: Presidential Reference  (AIR 1999 SC 

1) declared and affirmed the independence of Judiciary from 

Executive as necessary to ensure that the tendency of other 

organs of the state to overstep their Constitutional limitations 

remain under check.  

12.   Relying upon the basic structure theory, as 

developed and expounded upon by the Indian Sup reme Court, 

learned Counsel argued that there is a basic structure to the 

Constitution of Pakistan as well, which has been affirmed by 

the Superior Judiciary of Pakistan in various cases. That the 

idea of basic structure prevents the power to amend from 

tu rning into power to destroy the Constitution. He  submitted 

that the Doctrine of basic structure was an academic thesis 

introduced by Professor Dietrich Conrad, a German professor of 

Law, which was adopted by the Indian Supreme Court in 

Kesavananda Bharati  (supra) and affirmed in later judgments. 

That the only basis grounding it are academic arguments and 

Indian case law. He referred to the following Indian Supreme 
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Court judgments in which Professor Conradõs theory of un-

amendable basic structure of the Cons titution was followed in 

India:  

¶ Sajjan Singh  v. The State of Rajasthan  (AIR 1965 SC 

845)  

¶ I. C. Golak Nath and others  v. State the Punjab and 

other  (AIR 1967 SC 1643)  

¶ Kesavananda Bharati  (supra)  

¶ Indira Nehru Gandhi  (AIR 1975 SC 2299)  

¶ Minerva Mills Ltd.  v. Union of India  (supra)  

¶ Waman Rao  v. Union of India  (AIR 1981 SC 271)  

¶ I.R. Coelho  v. State of Tamil Nadu  (AIR 2007 SC 861)  

Learned Counsel further submitted that the basic structure 

doctrine has also now been recognized by the Supreme Court of 

Bangladesh in Anwar Hussain Chawdhry  v. Government of 

the Peopleõs Republic of Bangladesh  [1989  BLD (Supplement) 

1]. Further by relying on comparative Constitutional analysis of 

Germany, Turkey, Austria, Romania and some other 

jurisdictions, he contended that power to a mend the 

Constitution is limited across the globe. Applying the ôBasic 

Structure Doctrineõ to the Constitution of Pakistan he argued 

that the first instance of basic structure in Pakistan can be 

found in the case of  Mr. Fazlul Quader Chowdhry and 

others  v. Mr. Muhammad Abdul Haque  (PLD 1963 SC 486); 

that the said judgment was also quoted by the Indian Supreme 

Court in the case of Sajjan Singh  v. The State of Rajasthan  

(supra) acknowledging the òfundamental features of the 

Constitutionó; that in the case of Mahmood Khan 
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Achakzai  v. Federation of Pakistan  (PLD 1997 SC 426) the 

Court recognized three ôSalient Featuresõ of the Constitution, 

including Islamic provisions, federalism and parliamentary form 

of Government and fully securing independence of judiciary.  

Referring to Wukala Mahaz Barai Thafaz 

Dastoor  v. Federation of Pakistan  (PLD 1998 SC 1263) it was 

contended that power to amend the Constitution is limited and 

that the Court cannot sit silently over the change of Pakistan 

from an òIslamic-Ideological st ateó to a secular state; that in 

Zafar Ali Shah  v. Pervez Musharraf Chief Executive of 

Pakistan  (PLD 2000 SC 869) the Court had held that òthe 

Constitution of Pakistan is the supreme law of the land and its 

basic features i.e. independence of Judiciary, fe deralism and 

parliamentary form of government blended with Islamic 

Provision cannot be altered even by the Parliamentó; that in the 

case of Pakistan Lawyers Forum  v. Federation of Pakistan  

(PLD 2005 SC 719) and also in the Order of this Court dated 

21.10.2 010 in Nadeem Ahmed, (supra) basic features of the 

Constitution have been recognized. By placing reliance upon the 

aforementioned case law, learned Counsel argued that 

Constitution can be amended provided that the basic features of 

it are not disturbed; th at it is not correct to say that the Courts 

in Pakistan have rejected the basic structure doctrine as the 

question is still open.  

13.   Mr. Iftikhar Gillani, Sr. ASC, represented the 

Government of Khyber Pakhtunkhwa in Constitution Petition 

No. 13, 20 and 31 of 2010 relating to the 18 th  Constitutional 

Amendment. His basic formulation was that the Parliamentõs 
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power of amendment of the Constitution was in the nature of 

òConstituent Poweró, on which no limitations whatsoever could 

be placed; that had the fram ers of the Constitution intended it 

to be so, they would have placed such limitations themselves 

upon the powers of the parliament. In this context he also 

argued that when an Act of the Parliament amending the 

Constitution is passed, the Act becomes part of the 

Constitution; that all provisions of the Constitution are of equal 

importance and that Fundamental Rights have not been given 

any primacy over other provisions of the Constitution. While 

countering the contention that Parliament if left unchecked 

could go to any extreme in amending the Constitution, he 

argued that as the parliamentarians and political parties have 

to return to the people for seeking vote they will remain on 

guard not to make unpopular amendments. He further argued 

that there are abou t 32 Constitutions of the world where basic 

structure has been defined and laid down with precision and 

out of those 32 Constitutions only 6 have provisions limiting the 

power of parliament to amend the Constitution before the 

judgment in Kesavanda Bharati  (supra); that limitations in rest 

of the Constitutions were introduced after the said judgment. 

Referring to Wukla Mahaz  (supra) the learned Counsel 

contended that Parliament has both constituent and legislative 

powers; that the validity of a constitution al amendment cannot 

be made on the touchstone of fundamental rights; that 

constitutional amendment is not law within the meaning of 

Article 8 of the Constitution; that the discussion in the case of 

Wukla Mahaz  was in the nature of obiter dicta. That Mahmoo d 

Khan Achakzai  (supra) also ruled that the Fundamental Rights 
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could not be used as a touchstone for striking down 

Constitutional Amendments as all the provisions of the 

Constitution are equal. That in Islamic Republic of Pakistan  v. 

Abdul Wali Khan  (PLD 1 976 SC 57), after discussing the 

judgment of Kevananda  Bharati  (supra), the Court followed the 

case of State  v. Ziaur Rahman  (PLD 1973 SC 49) in holding 

that the judiciary cannot declare any provision of the 

Constitution to be invalid.  

14.   In respect of the challenges raised to the change of 

the name of the òNorth-West-Frontieró province to òKhyber 

Pakhtunkhwaó (KPK), Mr. Gillani contended that the name of 

KPK manifests identity rather than any race or ethnicity. In this 

he read out òAn Account of the Kingdom of Caubaló by 

Elphinston Monstuart, wherein it has been noted that the word 

òPookhtaunehó is plural of the name by which people inhabiting 

the land refer to themselves; that Sir Olaf Caroe recorded in 

òThe Pathans with an Epilogue on Russiaó that there is a 

difference between Afghan and Pathan and that people 

inhabiting the said areas refer to themselves as Pathan. He also 

traced a genealogy of the name Pakhtun or Pashtun from 

medieval literature as recorded in the same book. He also 

referred to òThe Way of the Pathansó by James W. Spain to draw 

upon history of the name Pakhtun. That the political party then 

forming the government in the Province had contested the 

election with an express desire mentioned in its manifesto to 

change the name of the Provi nce; that the Provincial Legislature 

had also passed a resolution to that effect.  
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15.   Mr. A.K. Dogar appearing in Constitution Petition 

No. 20 of 2010 (18 th  Amendment Case) raised objections over 

the amendment in and omission of Article 17 (4), Article 63  (1) 

(g) and (h), Article 91 and Article 175A. He argued that there is 

a difference between power to frame the Constitution which is 

the primary power and the power to amend which is power 

derived from the Constitution; that the Constitution making 

Assembl y drafts the Constitution in accordance with the 

mandate given to it by the people, who are the real source of 

power; that amendments made to the Constitution being 

derivative powers cannot go against the original Constitution, 

the grundnorm of which has b een declared to be the Objectives 

Resolution by the Asma Jillani õs case (supra); that the 

Objectives Resolution as it existed prior to amendment declared 

Islamic Ideology to be the basic concept underlying the 

Constitution which was drafted in accordance w ith it. He 

submitted that there is a difference between òconstituent 

powersó and òlegislative powersó as has been held in Wukla 

Mahaz  (supra); that power to amend the Constitution by the 

Parliament is in the nature of constituent power; that after the 

Cons titution was made, all that was left with Parliament are 

legislative powers by which they cannot go on drafting a new 

Constitution through amendments. He further contended that 

the power to make the Constitution lies outside of the 

Constitution, while the power to amend or change the 

Constitution lies within it. He argued that there exists what he 

called òStructural Basisó of the Constitution which is not to be 

called the òBasic Structureó of it. In support of his argument in 

favor of the existence of struc tural basis of the Constitution he 
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argued that it has been stated in the case of Begum Nusrat 

Bhutto  v. Chief of Army Staff and Federation of Pakistan  

(PLD 1977 SC 657)  that òthe ideology of Pakistan embodying the 

doctrine that sovereignty belongs to Allah  and is to be exercised 

on his behalf as a sacred trust by the chosen representatives of 

the people ó; that this has also been reiterated in the case of 

Zaheeruddin  v. State  (1993 SCMR 1718) that òthe chosen 

representatives of people, for the first time acc epted the 

sovereignty of Allah, as the operative part of the Constitution, to 

be binding on them and vowed that they will exercise only the 

delegated powers, within the limits fixed by Allahó. He 

questioned the procedure of appointment of Judges through 

nomination by the Judicial Commission and termed it as 

discriminatory as it does not grant every lawyer equal 

opportunity to be considered for appointment.  

16.   Dr. Abdul Hafeez Pirzada, Sr. ASC, appearing in 

Constitution Petition No. 40 of 2010 (Eighteenth Amendment) 

structured his arguments around the following two questions:  

1.  Does the Constitution of Pakistan have a basic 

structure?  

2.  Does the amending power of the Parliament 

extend over the basic structure?  

He referred to the case of Jhamandas  v. Chief Land 

Commissioner  (1966 SC 229), wherein the Court had declared 

that there was a òconstitutional conscience of Pakistanó; that 

there was a difference between ôthe spirit of the Constitutionõ 

and ôthe conscience of the Constitutionõ; that spirit is something 

whi ch encouraged one to do something, while conscience is a 



21  
 

restricting force which bounds or limits.  It was contended that 

constitutional conscience of Pakistan is much stronger than the 

theory of basic structure; that Courts can strike down a 

constitutiona l amendment if it is found to be against the 

constitutional conscience; that this Court has the jurisdiction of 

Judicial Review over constitutional amendments. He argued 

that the word ôlawõ as used in Article 8 clearly includes 

constitutional amendments. T he learned Counsel then referred 

to the case of Mahmood Khan Achakzai  (supra) and contended 

that while the Court had validated the 8 th  Amendment to the 

Constitution it also possessed the power not to validate any 

Constitutional amendment.  

17.   Learned Cou nsel referred to the case of Justice 

Sajjad Ali Shah  v. Malik Asad Ali  (1999 SCMR 640) to argue 

that it has been accepted in the said judgment that there is no 

difference between òconstitutional lawó and òestablished 

conventionó; that if the Court was of opinion that convention of 

independence of judiciary was being encroached upon by the 

legislature through Constitutional amendments, it can interfere. 

In this context he argued that amendment by definition has to 

be progressive and the Courts can interfere in the constitutional 

amendments which are retrogressive; that if parliament wants 

to amend or change the basic structure of the Constitution, it 

should dissolve itself and return with a clear mandate from the 

people on the question of proposed amendments to the 

Constitution. He referred to the Objectives Resolution as 

providing the basic structure or the conscience of the 

Constitution.  
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18.   Learned Counsel challenged the changes brought 

into the process of the appointment of judges by Article 175A as 

encro achment upon the independence of judiciary; that Article 

63A has concentrated powers into the hands of the head of the 

party line. It was contended that on the one hand Concurrent 

Legislative List has been abolished to provide more autonomy to 

the federati ng units but electricity and other items, which were 

previously in the concurrent list, have now been included in the 

Federal Legislative List by the 18 th  Amendment. He prayed for 

these provisions of the Constitution to be struck down on the 

touchstone of the basic structure of the Constitution.  

19.   Sardar Khan Niazi appearing in Constitution 

Petition No. 21 of 2010 challenged the changes to the 

Constitution by the 18 th  amendment in Article 17(4), 63A, 226 

and 267A. He contended that the end to secret bal loting under 

Article 226 through the said Constitutional Amendment would 

lead to dictatorship; that there was no debate on the said 

amendment. By referring to clause (4) of Article 17, he 

submitted that it has been deleted, as a result of which the 

require ment of holding intra -party elections has been done 

away with, which is the base of any democratic system. He 

challenged Article 267A, inserted for removal of difficulties 

which may arise in giving effect to the 18 th  Amendment, as 

converting the requiremen t of two third majority for amendment 

of the Constitution into simple majority.  

20.   Habib -ul -Wahab -ul -Khairi appearing in 

Constitution Petition No. 31 of 2010 submitted that he had 

challenged almost all the amendments introduced by the 18 th  

Amendment. He  contended that amendments made in Article 



23  
 

91 were person specific to benefit certain political leaders by 

enabling them to become Prime Ministers for more than the 

previously stipulated terms.  

21.   M. Ikram Chaudhary Sr. ASC  appearing in 

Constitution Peti tion No. 12 of 2010 for District Bar 

Association, Rawalpindi adopted the arguments of Mr. Hamid 

Khan, Sr. ASC and further argued that Judiciary has been kept 

out of the definition of Article 7 because it was to be granted 

supervisory role over other organs  of the State. That the oath of 

the Office of the Parliamentarians enjoins upon them to 

òpreserve, protect and defend the Constitution of the Islamic 

Republic of Pakistanó; that the duty of protecting and defending 

the Constitution means that the Parliamen tarians cannot 

violate basic structure of the Constitution.  

22.   Qari Abdul Rasheed, ASC in HRC No. 22753 -K of 

2010 argued that the change of the name of North -West 

Frontier Province has hurt the feelings of the people of the 

Hazara Division and other non -Pashtun people of the Province. 

However, he conceded that it is almost a dead issue.  

23.   Mr. Zulfiqar Ahmed Bhutta, ASC appearing in 

Constitution Petition No. 43 of 2010 questioned the election of 

non -Muslims on reserved seats òthrough proportional 

representation system of political partiesó introduced by the 

18 th  Amendment; that Article 36 of the Constitution grants 

protection to the rights of the minorities including due 

representation in the Federal and Provincial legislature; that 

such system of elect ion would grant power to the political 

parties to nominate people of their liking to the reserved seats.  
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24.   Shahid Orakzai appearing in Constitution Petition 

No. 22 of 2010 and Civil Petition No. 1901 of 2010 submitted 

that the Constitution does not plac e any limit or bar on the 

powers of the Supreme Court to strike down any amendment to 

the Constitution; that the phrase òany courtó as used in clause 

(5) of Article 239 does not include Supreme Court which under 

its original powers provided in Article 184 (3) can strike down 

Constitutional amendments. He further raised objections over 

the inclusion of senior judges of the Supreme Court in the 

Supreme Judicial Council under Article 209 and in Judicial 

Commission under Article 175A, as according to him the sa me 

judges who nominate other judges, also have power over their 

removal, which goes against the spirit of the Constitution. The 

petitioner was also aggrieved of the change of the name of 

NWFP by using the name of one of the tribal agencies i.e. 

Khyber Agen cy in the new name as it contravenes Article 33 

wherein State has to discourage parochialism, racial biases and 

provincial prejudices among the citizens.  

25.   Mr. Khalid Anwar, Sr. ASC, represented the 

Federation of Pakistan in Constitution Petition No. 2  of 2015. 

He presented arguments on both the 18 th  and 21 st 

constitutional amendments mainly on the basic structure 

doctrine. He began by dividing basic structure doctrine into two 

mutually exclusive and distinctive parts:  

a) Basic Structure as a descriptive d octrine : It 

identifies  provisions considered to be primary to 

the basic  structure of the Constitution;  

b) Basic Structure as a prescriptive doctrine : It 

grants power to the Judiciary to strike down 
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constitutional amendments which modify basic 

features of th e Constitution. Basic structure as a 

prescriptive doctrine creates unamendable parts of 

the Constitution, which are to be protected from 

amendment by the Courts.  

26.   He argued that the basic structure prescriptive 

doctrine is at best an academic exercise;  that theories cannot be 

equated with law as law has two distinct features i.e. clarity and 

its presence in the public domain as public knowledge; that 

basic structure of the Constitution has neither been clearly laid 

down by the Courts nor is it clearly p resent in the public 

domain. He further substantiated this point by first drawing a 

difference between Judicial Power and Jurisdiction, whereas the 

former cannot be taken away as it stems from the existence of 

the Courts and is inherent in the concept of a  Court, the latter 

can be added, repealed or limited.  

27.   Dilating upon the case law from the Indian 

jurisdiction on the application of the basic structure doctrine to 

constitutional amendments, Mr. Khalid Anwar submitted that 

the case of Kesavananda Bha rati  (supra) introduced a new type 

of judicial power, whereby the Courts of India have assumed 

jurisdiction over constitution amending power of the 

Parliament. That this jurisdiction, as assumed in the said 

Indian case, does not exist in Constitution of In dia or of 

Pakistan and it is an instance of self conferred power by the 

judiciary. This self -conferred power in operation and theory 

destroys the separation of powers as has been ordained in the 

Constitution. He contended that the search for basic structur e 

by the Courts is basically an exercise in metaphysics whereby 
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determination of the essence of the Constitution is attempted; 

that it is an indeterminate process and in this regard he 

referred to paragraph 668 of Indira Nehru Gandhi  (supra) 

wherein the Co urt noted that òéThe theory of Basic Structure 

has to be considered in each individual case, not in the 

abstract, but in the context of the concrete probleméó That 

even Indian judiciary could not identify basic structure of the 

Indian Constitution with cla rity and it could only identify 

various aspects forming basic structure of the Indian 

Constitution in various succeeding judgments. In the light of 

various judgments by Indian Supreme Court learned Counsel 

formulated that the basic structure of any Constit ution is 

neither fixed nor permanent and cannot be discerned with 

clarity or fully discovered; that in order to keep the Constitution 

relevant to the changing times and as a living document it 

ought to be allowed to change; that there is always an element 

of subjectivity involved in determining basic structure of any 

Constitution which differs when different readings are put on it 

by different judges; that society and institutions develop over 

time and constitution require changes to keep up with the 

changi ng social and economic conditions.  

28.   He referred to the case of Dewan Textile Mills Ltd.  

v. Pakistan and others  (PLD 1976 Kar. 1368) at page number 

155 to contend that Preamble of the Constitution cannot be 

read as placing implied limitations on the po wers of the 

parliament to amend the Constitution. He then compared the 

original Constitution of 1973 to the Constitution after 

amendments as it exists today and contended that the original 

Constitution was substantively inferior to the Constitution as it 
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exists today. By the inclusion of Article 10A into the 

Constitution, a sea change has been brought into the 

Fundamental Rights; that the original Article 177 of the 

Constitution granted Executive the power of appointment of 

Judges which has been done away w ith over the course of time; 

that any attempt to take the Constitution back to its basic 

structure would be highly retrogressive as it would put 

appointment of judges back into the hands of the Executive. It 

was contended that there is no need to resort to  the basic 

structure of the Constitution of Pakistan as what Supreme 

Court of India tried to achieve in the judgment of Kesavananda 

Bharati  (supra), the Supreme Court of Pakistan has been able 

to achieve in a series of judgments over time such as Al-Jehad 

Trust  case (supra).  

29.   The learned Counsel referred to the case of Zia -ur -

Rahman  (supra) to contend that the Supreme Court does not 

have the power to strike down any provision of the Constitution; 

that it was further stated in the said judgment that no p art of 

the Constitution can be struck down on the touchstone of 

Objectives Resolution which cannot be granted supra -

Constitutional status of a grundnorm . He contended that 

in  Hakim Khan  v. Government of Pakistan  (PLD 1992 SC 

595) and Mst. Kaniz Fatima  v. Wali Muhammad and another  

(PLD 1993 SC 901) it had been clearly held that Article 2A 

cannot be made a touchstone for striking down provisions of 

the Constitution; that in Pakistan Lawyers Forum  (supra) it has 

been clearly held by the Court that the theory o f basic structure 

is only used to identify salient or the basic features of the 

Constitution, which cannot be struck down by the Courts; that 
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in Zafar Ali Shah  (supra) the Court had not stated that the 

Courts can strike down amendments to the Constitution upon 

the touchstone of the basic features identified. The learned 

Counsel submitted that Courts do not have the jurisdiction to 

subject Amendments to the Constitution to Judicial Review.  

30.   With regards to the 21 st Amendment he argued that 

there is a cl ear difference between òlaw of waró and òlaw of 

peaceó as has been held by various writers including Hugo 

Grotius, the Dutch Jurist; that the òlaw of waró only applies 

when two nation states enter into declared conflict and war with 

each other; that Pakist an is in a state of undeclared war with 

belligerent non -state armed groups. It was in the context of 

undeclared war against such non -state actors operating as 

armies that 21 st Amendment to the Constitution was enacted.   

31.   He pointed out that there is a  sunset clause in the 

said Constitutional amendment providing that the provisions of 

the amendment act shall remain in force for a period of two 

years from the date of its commencement, after which they shall 

cease to form part of the Constitution and shal l stand repealed. 

By reading Article 175 of the Constitution as it emerges after 

amendment, he contended that clause (1) of Article 175 

provides for òsuch other courts as may be established by lawó; 

that under clause (2) of Article 175 Courts do not have a ny 

jurisdiction except what has been conferred upon it by the 

Constitution or any other law; that the Military Tribunals have 

been established under the law and have been conferred 

jurisdiction by the Constitution through the 21 st Amendment. 

He argued that  this has been done as an act of balancing 
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between War Time Powers and Peace Time Powers, whereby 

balancing rights of the people with the need for security.  

32.   Mr. Abid S. Zuberi, ASC appearing for Sindh High 

Court Bar Association, Karachi through its S ecretary in 

Constitution Petition No. 12 of 2015 prayed that the military 

courts are against the basic structure or salient features of the 

Constitution and should hence be struck down. Learned 

Counsel argued that under Article 239, Constitution may be 

amended by the 2/3 of the Parliament voting consciously; that 

under Article 63A (1) (b) (iii) the members of the Parliament are 

obligated to vote for the constitutional amendment in line with 

the directions of the political party leadership; that this forced 

and dictated political party discipline binds the 

parliamentarians to the decisions of their party leadership and 

does not allow them to exercise a conscious decision in voting 

for or against a proposed constitutional amendment; that this 

forced policy dis cipline was not envisaged under Article 239.  

33.   With respect to the military courts he argued that 

the extension of their powers over the civilians abridges the 

fundamental right of access to justice; that independent court, 

independent procedure and rig ht to engage counsel of choice 

are the essential elements of a fair judicial system, which are 

denied to those to be tried by the military courts. With reference 

to the bar contained in Article 199 (3) over judicial review of 

proceedings under the military  courts, the learned Counsel 

argued that this bar does not operate when actions of the 

military courts were mala -fide, lacked jurisdiction or were 

corum non judice. In this context he relied on the case of Rana 
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Muhammad Naveed  v. Federation of Pakistan thr ough 

Secretary M/o Defence  (2013 SCMR 596). In the alternate he 

prayed that if laws in the current form were to be held as valid, 

then protection has to be extended to the accused for ensuring 

a fair trial.  

34.   Mr. Abrar Hasan, ASC, appearing for Pakista n Bar 

Council through its Vice Chairman in Constitution Petition No. 

9 of 2015 argued that by the inclusion of the military laws in 

Part 1 to the First Schedule has granted blanket protection to 

the provisions of these laws. He further argued that 

classifi cation given in the constitutional amendment conflicts 

with Article 4 and 25 as only terrorists òraising arms and 

insurgency using the name of religion or a sectó have been 

included and other terrorist organizations with other motives 

but still posing thre at to the peace and security of Pakistan 

have been excluded. He was however against the use of the 

basic structure for striking down constitutional amendment. He 

instead prayed that the matter be referred back to the 

Parliament for reviewing the amendments . 

35 .  Barrister Zafar ullah Khan, ASC appearing in 

Constitution Petition No. 99 of 2014 argued by comparing the 

frequency of amendments introduced in the Constitution of 

Pakistan to other Constitutions of the world that there is a 

culture of amendments in  Pakistan as the process of 

amendment has become very easy. That the 21 st Amendment 

would grant unrestricted powers to the executive.  

36.   Ms. Asma Jahangir, ASC representing Supreme 

Court Bar Association (SCBA) through Secretary in Constitution 

Petition No. 10 of 2015 submitted at the outset that SCBA does 
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not support the basic structure theory as a ground to strike 

down constitutional amendment. That she has the same 

instructions from the current President of the Lahore High 

Court Bar Association. Learne d Counsel contended that the sun 

set clause in the 21 st Constitutional Amendment indicates 

hesitation of the legislators in granting unchecked powers to the 

military; that the sun set clause was included in the 

constitutional amendment Act but not in the C onstitution; that 

all the Bar Associations of the country were unanimous in 

opposing the said constitutional amendment as it denied access 

to justice. She argued that there were two ways of doing away 

with the said Amendment:  

1.  It could be struck down by the  Courts on the 

 touchstone of basic structure;  

2.   A middle ground could be taken to do away 

with the  military courts set  up through 

the constitutional amendment on grounds 

other than the basic structure doctrine.  

37.   The learned Counsel argued that the Cou rts of 

Pakistan have only identified basic features of the Constitution 

but have never struck down any constitutional amendment 

based upon such features or developed a theory of the basic 

structure of the Constitution. Learned Counsel cautioned that 

laying  down a basic structure to the Constitution would open 

flood gates as all amendments to the Constitution after the 7 th  

Amendment could be revisited. That Parliament should be held 

responsible for its actions in political forums and through 

political action s and not before the judiciary; that the theory of 

fear of what might happen should not be taken as a base for 
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restricting the powers of the Parliament through identification 

of the basic structure by the Courts, as the Parliament at the 

end of the day is politically responsible to the people. With 

reference to the Indian case law on the basic Structure, she 

argued that it should not be followed blindly in Pakistan 

because of the following reasons:  

¶ Even in India, basic structure theory is on the 

decline;  

¶ That as Indian Constitution was given by their 

founding fathers, discerning the ideas forming 

basic structure of their Republican Constitution 

is easy to some extent. However, as Pakistan's 

Constitution of 1973 was not given by the 

founding fathers, it will be difficult to discern 

with unanimity basic structure underlying it;  

¶ Indian Constitution making process differed 

from   that of Pakistan.  

38.   With reference to the argument that Objectives 

Resolution ought to be considered as providing basic structure 

of the Constitution, learned Counsel argued that considering it 

as a unanimously agreed document is a myth; that it was 

presented during the budget debates of the Constituent 

Assembly when attendance was thin and in this regard referred 

to the debate by Mr. Prem Hari Barma in the Constituent 

Assembly on 7.03.1949 when the Objectives Resolution was 

moved as a motion in the Assembly; that amendments were 

proposed to it but were never followed or incorporated; that no 

heed was paid to the opposition to it raised  in the Assembly, 

which has been obliterated from history; that reliance upon 
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Objectives Resolution in search for basic structure of the 

Constitution would cause divisions in the society.  

39.   Learned Counsel then submitted that Article 8 (3) 

protected la ws by placing them in the First Schedule; that this 

protection only applied to those laws existing at the time of 

inclusion and not to subsequent amendments or changes. With 

regards to the protection given to the Pakistan Army Act, 1952 

under the Constitut ional Amendment, learned Counsel argued 

that amendment to the Constitution was made under Act No. 1 

of 2015, whereas amendment to the Army Act was made under 

Act II of 2015 and that Act II of 2015 did not exist at the time 

when the Army Act was sought to b e protected by placing it in 

the First Schedule. Based upon this reasoning, the learned 

Counsel argued that since amendment in the Army Act through 

Act II was made subsequent to the passing of the Constitutional 

Amendment through Act I, the amendment in th e Army Act 

extending the jurisdiction of the Military Court to civilians does 

remain without constitutional cover. In the alternative she made 

an argument that if military courts are accepted, the power of 

the Federal Government to transfer trial of certai n cases, 

without any clear scheme or formula, to military courts should 

be subject to judicial review. She further argued that Article 8 

(3) read with Article 199 (3) did not oust the jurisdiction of the 

Court of judicial review over the outcome of the tri al by the 

military courts; that even otherwise, jurisdiction of the Courts 

has not been ousted under Article 8 (3).  

40.   Mr. Salman Aslam Butt, Attorney General for 

Pakistan, submitted that Mr. Khalid Anwar, appearing for the 

Federation has made extensive  submissions on the basic 
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structure theory and he would confine his arguments to the 

formal and legal justifications for the amendments. The learned 

Attorney General by reference to Article 175 (2) argued that it is 

couched in negative language whereby the  jurisdiction of the 

Courts has defined as only that conferred upon them by the 

Constitution and by or under any law; that there was no 

provision parallel to it in the Constitution of 1956, 1962 or the 

Interim Constitution of 1972; that in the case of Addi tional 

Chief Secretary (FATA)  v. Piayo Noor  (2014 SCMR 17) at 

paragraph 9 Court also noticed that foundation of the 

jurisdiction of Court is couched in negative term; that the same 

is also recorded in paragraph 6 of S.M. Waseem 

Ashraf  v. Federation of Paki stan through Secretary, M/O 

Housing and Works, Islamabad  (2013 SCMR 338). Reliance in 

this context was also placed on the case of Zia -ur -Rehman  in 

which the Court had recorded that the Courts being a creature 

of the Constitution derive its power and jurisd iction from it and 

limits of such power are also set by the Constitution. That the 

Courts have recognized that it only has the jurisdiction as 

conferred upon it by the Constitution as in the case of 

Federation of Pakistan  v. United Sugar Mills Ltd. Karachi  

(PLD 1977 SC 397), wherein the Court had held that the 

creation of Council of Common Interest (CCI) under the 

Constitution, òabridges the original jurisdiction of the Supreme 

Court under Article 184 and correspondingly new power 

essentially quasi -judicial  in character has been conferred on the 

Parliament in joint sittingó; that there was no jurisdiction of 

Courts over CCI but the judicial power of the Courts remained. 

Referring to the ambiguity surrounding the status and role of 
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the Objectives Resolution, he read out from the speech of Mr. 

Abdul Hafeez Pirzada, the Federal Law Minister at the time of 

the framing of the 1973 Constitution, in Parliament and pointed 

out that the role intended for the Objectives Resolution at the 

time of passing of the Constitu tion was only that of a preamble.  

41.   With respect to the military courts learned Attorney 

General submitted that under Article 245 the armed forces are 

to act in aid of civil power in cases of òthreat of waró; that the 

original Article 245 only contained  the provision which now 

forms clause (1) of it and the other clauses were added through 

Seventh Amendment to the Constitution; that if war was feared 

or declared in Pakistan military forces could in aid of civil 

power, create and administer military court s which can try any 

person involved in raising the threat or actual war against the 

state; that Article 245 is an independent Article in the 

Constitution, under which the military courts can be created. It 

was further contended that Article 245 read with E ntry 1 and 

Entry 55 of Federal Legislative List grants Federal Government 

the power to legislate for creating military courts for òthe 

defence of Pakistanó during the times of war. In furtherance of 

his argument learned counsel relied upon case law for def ining 

òthreat of waró and òwaró; that in the case of Muhammad Umar 

Khan  v. The Crown  (PLD 1953 Lah. 528) the Court had held 

that òwhere riots have assumed the form of armed insurrection 

or open rebellion amounting to war... On such occasions the 

Civil Cour ts may still function, though a delicate position may 

develop where, while the Courts are functioning, the military 

seek to oust their jurisdiction by setting up their parallel 

tribunals and claiming paramountcy for themó; that in the case 
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of  Aung Hla and  Ors.  v. Emperor  (AIR 1931 Rangoon 235) 

offence of òwaging waró against the state did not presume 

trained or regular army as insurrection has different dynamics 

from regular war; that in the case of Sarbananda Sonowal  v. 

Union of India  (AIR 2005 SC 2920) i t was stated that òmodern 

war may involve not merely the armed forces of belligerent state 

but their entire populationó; that in the case of Abdul Wali Khan  

(supra) the terms ôinsurgencyõ and ôsubversionõ have been 

defined. It was contended by relying upon  the stated case law 

that the contemporary definition of war has changed and 

includes the threat of war as well.  

42.   In relation to the Military Courts, learned Attorney 

General contended that the Court cannot confer any 

jurisdiction upon itself or any o ther Court to question a 

Constitutional Amendment on any touchstone whatsoever; that 

the Constitution of Pakistan envisages that a person acting 

against the defence of Pakistan or is a threat to the defence of 

Pakistan or any part thereof in the time of wa r, can be 

subjected to a law relating to the Armed Forces and can be 

Constitutionally tried under Article 245 read with Entry 1 and 

55 of Federal legislative List; that the cases of Sheikh Liaquat 

Hussain  v. Federation of Pakistan  (PLD 1999 SC 504) and 

Meh ram Ali  v. Federation of Pakistan  (PLD 1998 SC 1445) 

can  be differentiated on facts, as at that time there was no 

organized insurgency or insurrection or war or threat of war. It 

was further argued that Article 245 was not interpreted in its 

true perspecti ve in the two said cases in that Article 245 has 

the following three parts:  

i.  Defence against external aggression  
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ii.  Defence against the threat of war  

iii.  Subject to law acting in aid of civil power  

That the first two are defence powers of the state, exclusively 

falling within the domain of the executive and are not justiciable 

as provided under Article 199 (3) and Article 245 (2). In 

reference to the 21 st Constitutional Amendment, it was 

contended that the Parliament has validly placed the Army Act 

in the First Sch edule. That the word òspecifiedó as used in 

Article 8 (3) (b) (i) is a present perfect tense which would mean 

that it would include both past and future laws included in the 

Schedule; that in the past First Schedule had also been 

amended in its entirety by  the Fifth Constitutional Amendment. 

It was in this context that he submitted that jurisdiction of 

military courts called òField General Court Martialó already 

existing under the structure of the Army Act have been vested 

with jurisdiction over certain sec tions of the accused; that the 

amendment in the Act had merely extended the jurisdiction of 

the military courts to certain persons; that the Constitutional 

Amendment has merely included Army Act in the first schedule 

and has not made any other amendment to  the Constitution 

touching or affecting the basic structure.  

43.   In response to the argument raised by Ms. Asma 

Jahangir, learned ASC, that the Constitutional Amendment Bill 

was passed prior in time to the Bill amending the Army Act, 

learned Attorney Gene ral submitted that both the bills were 

introduced in the parliament at the same time and debate took 

place on them together; that they were passed by the National 

Assembly in the same Session and on the same date. That when 
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the bills were submitted to the Senate, the Army Act 

Amendment Bill was introduced earlier in time and the 

Constitutional Amendment was introduced thereafter. That 

when the bills were sent to the President his assent was granted 

to both the bills at the same time. It was also argued that  

according to the Rule of statutory interpretation the amendment 

in the Army Act being ordinary legislation had come into effect 

during mid -night of 6 and 7 June, 2015 in terms of General 

Clauses Act, 1897; that as General Clauses Act is not applicable 

to interpretation of the Constitution the 21 st Amendment to the 

Constitution would come into effect when it was assented to by 

the President; that the Pakistan Army (Amendment) Act, 2015 

had already come into effect when the assent to the 21 st 

Constitutional Amendment was given by the President. It was 

also contended that matter of assent given to a bill falls within 

the proceedings of the Parliament in view of Article 66 ad 69 of 

the Constitution; that no Act of Parliament can be invalidated 

on the grounds of  lack of previous sanction or consent required 

by the Constitution under Article 75 (4).  

   

44.   The fundamental issue in all these matters is the 

power of the Court to strike down a constitutional amendment 

and the grounds or the basis for the exercise o f such power. 

This question has remained the subject matter of cases before 

our Courts as well as in India and amendments to the 

Constitution have been challenged on the touchstone of the 

basic structure theory. As mentioned above supporters of the 

theory have based their arguments mainly on the Indian case 

law. Of greater relevance for us however are the judgments of 



39  
 

this Court starting from Fazlul Quader Chowdhry  (supra) . This 

particular case  deserves discussion in some detail as it was 

cited as the first  judgment in Pakistan and India to have 

recognized the salient features of the Constitution. The 

Constitution of Pakistan , 1962 had introduced Presidential form 

of government where the President was to act on  the  advice of 

the Council of Ministers, who wer e not to be members of the 

Legislature. However, some of the members who were sought to 

be taken into the Council of Ministers were reluctant to accept 

their new responsibilities unless they were allowed to retain 

their membership of the Legislature.  The President had been 

granted powers for a limited period under Article 224 (3) of the 

Constitution òfor the purpose of removing any difficulties that 

may arise in bringing this Constitution or any provision of th is 

Constitution, into operationó to direct òby Order, that the 

provisions of this Constitution shall, during such period as is 

specified in the Order, have effect subject to such adaptations , 

whether by way of modification, addition or omission , as he may 

deem to be necessary or expedient.ó (Emphasis h as been 

added ) 

45.    The President by using his powers under Article 

224 (3) promulgated òRemoval of Difficulties (Appointment of 

Ministers) President's Order No. 34 of 1962ó (hereinafter 

referred to as the òOrderó). By the Order, an amendment was 

also eff ected in Article 224 of the Constitution itself by the 

addition of a fourth clause ousting the jurisdiction of the Courts  

as under :  
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"The validity of any order made or purporting to 

have been made under the Article shall not be 

called in question."  

The sai d Order was impugned before the High Court of East 

Pakistan by the respondent, also a member of the National 

Assembly. He succeeded and a writ of qua warranto was issued 

against the a ppellants, who filed a certified  appeal before this 

Court.  

46.   This case  was cited by the Supreme Court of India 

in Sajjan Singh  (supra ) observing that the Supreme Court of 

Pakistan had òheld that franchise and form of government are 

fundamental features of a Constitution and the power conferred 

upon the President by the Const itution of Pakistan to remove 

difficulties  does not extend to making an alteration in a 

fundamental feature of the Constitution. ó (Emphasis has been 

added ) Reliance has now been placed on the case  of Fazlul 

Quader Chowdhry  (supra)  on behalf of the petition ers to 

contend that the Supreme Court had then held that there were 

un -amendable òfundamental featuresó of the Constitution of 

Pakistan. This view is not correct. The said case, as emphasized 

above, only held that the President in exercise of his particula r 

powers under Article 224 (3) could not change òfundamental 

featuresó of the Constitution and nothing was said to limit the 

power of the Parliament to change the òfundamental featuresó of 

the Constitution. The fundamental features of the Constitution 

were enumerated which could not be amended by the President 

through the exercise of Article 224 (3) but  nothing was said 

about the power of the Parliament to change them.  A 

Presidential Order passed under Article 224 (3) was restricted to 
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remove difficulties; it could  not amend the Constitution. The 

Court thus held : 

òIn exercise of the power contained in this Article 

the President has brought in fundamental changes 

by amending the Constitution. The question 

therefore is: Whether this Article empowers the 

President to make such amendmentsé It is clear 

from the above provisions that the amendment of 

the Constitution being a task of great responsibility 

the Constitu tion not only sets up a machinery for 

such amendments but also regulates the methods 

by which amendm ent should be made. The prima 

facie presumption, therefore, must be that the 

intention of the Constitution is that this duty is to 

be performed primarily by the legislative body itself. 

Except this there is no other provision under which 

the amendment of t he Constitution is permissible .ó 

(Emphasis has been added ) 

Therefore, the Court only struck down the Presidential Order as 

it amounted to  amendment of the Constitution, which was not 

within the scope of the powers granted to the President  under 

the Constit ution. The Court expressly held this in the following 

words (per Justice Fazl -e-Akbar):  

òThe power under' this Article, therefore, can be 

exercised only for the limited purpose of bringing 

the Constitution in operation and it should 

accordingly be restrict ed to those purely machinery 

arrangements vitally requisite for that purpose. 

From the language of the Article it is abundantly 
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clear that this Article was never meant to bestow 

power on the President to change the fundamentals 

of the Constitution. Our Con stitution has provided 

for a Presidential form of Govern ment and the 

President by the impugned Order has introduced a 

semi -Parliamentary form of Government. As already 

stated, this Article 224 (3) was never meant to 

bestow power on the President to change  the 

fundamentals of the Constitution.  However whole -

some the intention and however noble the motive 

may be the extra -constitutional action could not be 

supported because the President was not entitled to 

go beyond the Constitution and touch any of the 

fun damentals of the Constitution .ó (Emphasis has 

been added ) 

Justice Hamood -ur -Rahman,  as he then was,  writing at another 

part of his judgment, noted that the òmain fabricó or 

fundamental features of the Constitution could not be changed 

by the President by c alling it adaptation:  

òThe main feature of the Constitution , therefore, is 

that a Minister should not be a member of the 

House, he should have no right to vote therein, nor 

should his tenure of office be dependent upon the 

support of the majority of the me mbers of the 

Assembly nor should he be responsible to the 

Assembly. This is an essential characteristic of a 

Presidential form of government and Mr. Brohi 

appearing on behalf of the respon dent has called it 

the "main fabric" of the system of government  
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sought to be set up by the present Constitution. An 

alteration of this "main fabric", therefore, so as to 

destroy it altogether cannot, in my view, be called 

an adaptation of the Constitution for the purpose of 

implementing it .ó (Emphasis has been added ) 

The Court first identified a distinction between òremoval of 

difficultyó and òamendmentó of the Constitution. It was only 

after that the Court identified òfundamental featuresó which 

could not be changed in the garb of removing difficulty by the 

President. Nothing was said at any part of the judgment to place 

limitations on the power of the Pa rliament as ôAmending 

Authorityõ to amend the Constitution.   

47.   Coming back to the Indian judgment of Sajjan 

Singh  (supra ) wherein it was observed that the Supreme Cour t 

of Pakistan had identified un -amendable features of the 

Constitution , even there it was noted that the Supreme Court of 

Pakistan had held that the President had no powers to amend 

the Constitution. The paragraph quoted in the Indian judgment 

was taken fr om the judgment of Chief Justice Cornelius, as he 

then was. If the said paragraph, in which òfundamental 

featuresó of the Constitution were identified is read in its proper 

context, it becomes clear that no limitations, either expressly or 

impliedly, were placed on the power of the Parliament as 

òAmending Authorityó to amend such features. In the said 

paragraph, after declaring the true intent and purpose of Article 

224 (3), the then Chief Justice had held the Presidential Order 

to be ultra -vires the Consti tution as:  

òéthe expediency and necessity were for producing 

an effect contrary to that clearly stated in the 
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Consti tution, and not for the purpose of bringing 

the Constitution as it was granted to the country, 

into operationé The impression is clear and 

unavoidable that the ground of expediency was 

based on a desire to accede to the wishes of certain 

persons, probably a fairly small number of persons, 

but the Constitution was not intended to be varied 

according to the wishes of any person or persons. 

Anyt hing in the nature of "respecting of persons," 

unless pro vided by the Constitution itself, would be 

a violation of the Constitution, and if the 

Constitution were itself altered for some such 

reason, and that in a substantial, and not merely a 

machi nery a spect, there would clearly be an 

erosion, a whittling away of its provisions, which it 

would be the duty of the superior Courts to resist in 

defence of the Constitution. The aspect of the 

franchise, and of the form of Government are 

fundamental features of  a Constitution, and to alter 

them, in limine in order to placate or secure the 

support of a few persons, would appear to be 

equivalent not to bringing the given Constitution 

into force, but to bringing into effect an altered or 

different Constitu tion.ó  

It is quite clear from this discussion that Chief Justice 

Cornelius, as he then was, only referred to the òfundamental 

featuresó which could not be amended by the President by 

exercising powers under Article 224 (3) to bring into òeffect an 

altered or diff erent Constitu tionó in order to favour òfew 
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personsó. This judgment did not at any point place or identify 

any limitations, whether implied or express, on the power of the 

Parliament to amend even the identified òfundamental featuresó 

of the Constitution.   

  Zia -ur -Rehman  (supra) was the case in which this 

Court for the first time considered the power of the Courts to 

strike down a Constitutional Amendment. The petitioners 

therein had challenged the validity of the Interim Constitution 

of 1972 and the comp etence of the National Assembly to frame 

such a Con stitution. It was argued that the Superior Courts 

were entitled to strike down such of the provisions of the 

Interim Constitution as were violative of the fundamental 

principles accepted by the Objectives  Resolution of the 

7.03. 1949. Chief Justice Hamood ur Rehman, as he then was, 

writing for the Court held that:   

òSo far, therefore, as this Court is concerned it has 

never claimed to be above the Constitution nor to 

have the right to strike down any provis ion of the 

Constitution . It has accepted the position that it is 

a creature of the Constitution; that it derives its 

powers and jurisdictions from the Constitution; and 

that it will even confine itself within the limits set 

by the Constitution which it has  taken oath to 

protect and preserve but it does claim and has 

always claimed that it has the right to interpret the 

Constitution and to say as to what a particular 

provision of the Constitution means or does not 

mean, even if that particular provision is a  
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provision seeking to oust the jurisdiction of this 

Courtó (Emphasis has been provided ) 

Rejecting the argument of the learned Counsel for the 

petitioners that higher laws of morality, political expediency, 

laws of nature etc should be employed to strike do wn the 

provisions of the Constitutional amendment, the Court held 

that:  

òIt is now necessary to examine as to whether any 

document other than the Constitution itself can be 

given a similar or higher status or whether the 

judiciary can, in the exercise of i ts judicial power, 

strike down any provision of the Constitution itself 

either, because, it is in conflict with the laws of God 

or of nature or of morality or some other solemn 

declaration which the people themselves may have 

adopted for indicating the for m of Government wish 

to be established. I for my part cannot conceive a 

situation, in which, after a formal written 

Constitution has been lawfully adopted by a 

competent body and has been generally accepted by 

the people including the judiciary as the 

Cons titution of the country, the judiciary can claim 

to declare any of its provisions ultra vires or void. 

This will be no part of its function of 

interpretation. ó (Emphasis has been provided ) 

The Court however laid down that the judicial review over 

Constitut ional Amendments was only limited to considering if 

the proper procedure for introducing such amendment was 
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followed and did not extend over the substantive parts of the 

amendment:  

òThis does not, however, mean that the validity of 

no Constitutional measur e can be tested in the 

Courts. If a Constitutional measure is adopted in a 

manner different to that prescribed in the Consti -

tution itself or is passed by a lesser number of votes 

than those specified in the Constitution then the 

validity of such a measure  may well be questioned 

and adjudicated upon. This, however, will be 

possible only in the case of a Constitutional 

amendmentéó 

Taking up the argument based on the Objectives Resolution, 

the Court held that:  

òTherefore, in my view, however solemn or 

sacrosa nct & document, if it is not incorporated 

in the Constitution or does not form a part 

thereof  it cannot control the Constitution.  At any 

rate, the Courts created under the Constitution will 

not have the power to declare any Provision of the 

constitution it self as being in violation of such a 

document.  If in fact that document contains the 

expression of the will of the vast majority of the 

people, then the remedy for correct ing such a 

violation will lie with the people and not with the 

judiciary. It follows  from this that under our own 

system too the Objectives Resolution of 1949, even 

though it is a document which has been generally 

accepted and has never been repealed or 
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renounced, will not have the same status or 

authority as the Constitution itself until  it is 

incorporated within it or made part of it . If it 

appears only as a preamble to the Constitution, 

then it will serve the same purpose as any other 

preamble serves, namely, that in the case of any 

doubt as to the intent of the law -maker, it may be 

looked at to ascertain the true intent, but it cannot 

control the substantive provisions thereof...ó 

(Emphasis has been added ) 

The Objectives Resolution was later made substantive part of 

the Constitution through Article 2A yet in Hakim Khan  (supra) 

and Kaneez Fatima  (supra) it was held that even then the 

Courts cannot strike down any provision of the Constitution on 

the touch stone of Objectives Resolution.  

48.   In Abdul Wali Khan  (supra) this Court did not 

follow the arguments based upon the Indian judgments  of 

Golak Nath  (supra) and Kesavananda Bharati  (supra) but 

followed and affirmed the principle in Zia -ur -Rahma õs case. In 

reference to the arguments based upon the Indian case law, it 

was held that:  

òWe are told that the Supreme Court of a 

neighbouring cou ntry by a majority  of six to five 

actually took such a view in the case of Golak Nath 

v. State of Punjab (A I R 1967 S C 1943), but this 

view was modified subsequently by a larger Bench 

by a majority of seven to six in the case of 

Kesavana nda v. State of Ke rala (AI R 1973 SC 

1461), to the extent that "while fundamental rights 
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cannot be abrogated reasonable abridgements of 

fundamental rights can be effected in the public 

interest". The minority, of course, took the view that 

the power to amend is "wide and un limited" and 

that the power to amend includes the power to 

repeal. The minority view in the last mentioned case 

is in line with the decisions of that Court prior to 

1967 vide Shankari Prasad v. Union of India (AIR 

1951 SC 458) and Sajjan Singh v. State of 

Rajasthan (AIR 1965 S C 845), but it is 

unnecessary for us to enter into this. controversy, 

as this Court is committed to the view that "the 

judiciary cannot declare any provision of the 

Constitution to be invalid or repugnant" to that 

national aspirations  of the people and the validity of 

a Constitutional amendment can only be challenged 

if it is adopted in a manner different to the 

prescribed by the Constitution or is passed by a 

lesser number of votes than thos e specified in the 

Constitution , vide  State v. Ziaur Rahman( P L D 

1973 S C 49) éó (Emphasis has been added ) 

The basic structure argument was again raised in United Sugar 

Mills Ltd. Karachi  (supra). While discussing the challenges 

raised to the Constitutional amendment in the said case, the 

Court hel d that:  

òLearned counsel however, did not assail the 

amendments on the larger ground as was done in 

Golaknath's case  AIR 1967 S C 1943  decided in the 

Indian Jurisdiction. In that case a narrowly divided 
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Supreme Court ruled that the Indian Parliament 

lacked the power to amend Part III of the Indian 

Constitution which provides for Fundamental 

Rights. However, the majority view in that case was 

modified later in the case of Kasav anan da (AIR 

1973 S C 1461 ) again by a narrow majority. In 

Pakistan, this Court in th e case of Ziaur Rehman  

PLD 1973 S C 49 has however firmly laid down the 

principle that a constitutional provision cannot be 

challenged on the ground of being repugnant to 

what are sometimes stated as "national 

inspirations" or an "abstract concept" so long  as the 

provision is passed by the competent Legislature in 

accordance with the procedure laid down by the 

Constitution  or a supra constitutional instrument. 

In the instant case, the two amendments are riot 

questioned for want of competency or any other 

formal defect.ó (Emphasis has been added ) 

   

This Court in Fauji Foundation  v. Shamimur Rehman  (PLD 

1983 SC 457 ) after discussing series of Indian case law on the 

subject of basic structure in paragraph s 190 to 192, held that 

òno provision of the Constitutio n can be ultra vires, because 

there is no touchstone outside the Constitution by which the 

validity of a provision of the Constitution can be judged .ó 

(Emphasis has been added ) In the case of Sabir 

Shah  v. Federation of Pakistan  (PLD 1 994 SC 738) 

President ial Proclamation issued under Article 234 of the 

Constitution directing the Governor of the province to assume 
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functions of the province of North -West Frontier province on 

behalf of the President was challenged before the Court . The 

Counsel for the governm ent argued that the jurisdiction of the 

Court was ousted in undertaking judicial review of the 

Presidential Proclamation. Indian cases were again cited to 

contend that amendments to the Constitution changing the 

basic structure are justiciable before the C ourts. This Court did 

not accept the said argument in the following words:  

ò10. The distinction made by the Indian Supreme 

Court between a bar of the jurisdiction provided by 

the original Constitution of India and a bar of 

jurisdiction subsequently incorp orated by 

amending the Constitution highlighted by Mr. 

Sharifuddin Pirzada has not been pressed into 

service by the Superior Courts in Pakistan . It is 

true that this Court has not declared any 

amendment in the Constitution as ultra vires on 

the ground that  it was violative of the basic 

structure of the Constitution. In other words in 

Pakistan the above theory has not been accepted. ó 

(Emphasis has been added ) 

49.   Two other cases require some discussion, namely, 

Mahmood Khan Achakzai  (supra) and that of Wuka la Mahaz 

(supra) as the counsel appearing for both the sides have 

interpreted the  judgments differently r egarding  basic structure 

theory, in support of  their  respective  stand point. In Mahmood 

Khan Achakzai  (supra)  the Eighth Amendment to the 

Constitution came under  challenge, including Article 58 (2) (b) 

(which now stands repealed) on the touchstone of basic 
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structure of the Constitution. The seven Member Bench of this 

Court hearing the case dismissed the petition along with other 

connected petitions by a short order. Mr. Justice Sajjad Ali 

Shah, the then Chief Justice of Pakistan, in his judgment while 

holding  that clause (6) of Article 239 of the Constitution 

imposed  no limitation whatsoever on the power of the 

Parliament to amend any provision of the Con stitution  went on 

to add that  amendments to the Constitution remain subject to 

limitation that the salient feature or basic characteristic of the 

Constitution providing for Federalism, Parliamentary 

Democracy and Islamic provisions as envisaged in the 

Objectives Resolution/Preamble to the Constitution of 1973 

which have become substantive part of the Constitution remain 

untouched. The other main judgment was rendered by Mr. 

Justice Saleem Akhtar . Whereas the Chief Justice had without 

any discussion on the p oint or giving reasons had simply 

declared that  there were  limitation s on the powers of the 

Parliament to deviat e from the basi c structure of the 

Constitution,   Mr. Justice Saleem Akhtar had in para graph s 29 

to 43 of his judgment referred to the case law f rom the Indian 

jurisdiction , starting from Kesavanda Bharati  case up to 

Raghonathrao Ganpatrao  v. Union of India  (AIR 1993 SC 

1267) and t aking into account  the  jurisprudence on the 

question developed in Pakistan since  the case of Zia -ur -

Rehman õs held: 

 ò34. It can thus be said that in Pakistan there 

is a consistent view from the very beginning that 

a provision of the Constitution cannot be struck 

down holding that it is violative of any prominent 
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feature, characteristic or structure of the 

Constitution. The  theory of basic structure has 

thus completely been rejected.  However, as 

discussed hereunder every Constitution has its 

own characteristic and features which play 

important role in formulating the laws and 

interpreting the provisions of the Constitution. 

Such prominent features are found within the 

realm of the Constitution. It does not mean that I 

impliedly accept the theory of the basic structure 

of the Constitution. It has only been referred to 

illustrate that every Constitution has its own 

characterist ics.ó (Emphasis has been added ) 

Referring to clauses (5) and (6) of Article 239 of the Constitution 

the Honõble Judge noted that òHowever, there are factors which 

restrict the power of the Legislature to amend the Constitution. 

It is the moral or political  sentiment, which binds the barriers of 

Legislature and forms Constitutional understanding. The 

pressure of public opinion is another factor which restricts and 

resists the unlimited power to amend the Constitution. In 

Pakistan although Article 239 confers  unlimited power upon the 

Legislature, yet it cannot b y sheer force of morality and public 

opinion make laws amending the Constitution in complete 

violation of the provisions of Islam. Nor can it convert 

democratic form in completely undemocratic one. Like wise by 

amendment Courts cannot be abolished which can perish only 

with the Constitution.ó Another significant point to note in 

Mahmood Khan Achakzai õs case is the short order which in fact 
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is the judgment. It  recognizes that the question of basic 

structur e of the Constitution cannot be answered 

authoritatively. P ara 2 of the short order reads:  

 òWhat is the basic structure of the Constitution 

is a question of academic nature which cannot 

be answered authoritatively with a touch of 

finality but it can be sa id that the prominent 

characteristics of the Constitution are amply 

reflected in the Objectives Resolution which is 

now substantive part of the Constitution as 

Article 2A inserted by the Eighth Amendment.ó  

Thus, it was never held in Mahmood Khan Achakzai  that the 

basic features of the Constitution can be made a ground to test 

the validity of a Constitutional amendment.    

50.   By the fourteenth constitutional amendment Article 

63A was introduced providing for disqualification of a Member 

of National Assembl y or Provincial Assemblies upon his 

defection  from the party on whose ticket he got elected. This 

amendment was challenged by  Wukala Mahaz Barai Tahafuz 

Dastoor , on whose behalf again the basic structure theory was 

invoked for the purpose of striking down the amendment. Mr.  

Justice  Ajmal Mian, the then Chief Justice of Pakistan, wrote 

the leading judgment wherein he discussed the case law of 

India and Pakistan on the subject and concluded that òfrom the 

above case law, it is evident that in Pakistan the bas ic structure 

theory consistently had not been accepted.ó 

51.   The case Zafar Ali Shah  (supra)  has been cited in 

support  of the proposition  that the Court can annul 

constitutional amendment on the touchstone of basic feature of 
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the Constitution. In that  case wh ile according  legitimacy to 

military takeover  by General  Pervez Musharraf he was also 

granted the power to amend the Constitution. The Court was 

however mindful that such powers must not be unfettered. It 

was in that context that the Court observed tha t  since the 

Parliament cannot alter basic feature of the Constitution as was 

held in Mahmood Khan Achakzai õs case the military ruler could 

also not exercise such powers . The Court went on to state that 

the independence of the judiciary, federalism and parl iamentary 

form of government blended with Islamic Provision s being the 

basic feature cannot be altered by the Parliament. With respect 

it was never held  in Mahmood Khan Achakzai õs case that the 

Parliament was not empowered to  bring about amendment in 

viola tion of the basic structure of the Constitution. 

Furthermore, t he above limitation in Zafar Ali Shah õs case is to 

be considered in the context of the grant of amending powers to 

a military ruler and the limitations were  imposed  on the 

exercise of such powe r. In any case , since the question of 

striking down a constitutional amendment was not before the 

Court, the observation at best could be considered as obiter  

dicta .  

52.   Zafar Ali Shah  was not followed in Pakistan 

Lawyers Forum  where this Court unequivoc ally refused to 

accept  the argument of setting aside constitutional 

amendments on the touchstone of basic structure. Referring to 

the cases of Mahmood Khan Achakzai  and Zafar Ali Shah  it was 

held that:  

ò57. The conclusion which emerges from the 

above surve y is that prior to Syed Zafar Ali 
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Shah's case, there was almost three decades of 

settled law to the effect that even though there 

were certain salient features of the Constitution, 

no Constitutional amendment could be struck 

down by the superior judiciary as being violative 

of those features. The remedy lay in the political 

and not the judicial process. The appeal in such 

cases was to be made to the people not the 

Courts. A Constitutional amendment posed a 

political question, which could be resolved only 

th rough the normal mechanisms of 

parliamentary democracy and free elections. ó 

(Emphasis has been added ) 

Referring to Indian case law on the subject and also the views 

expressed in the judgments of this Court declared that:  

ò58. It may finally be noted that the basic 

structure theory, particularly as applied by the 

Supreme Court of India, is not a new concept so 

far as Pakistani jurisprudence is concerned but 

has been already considered and rejected after 

considerable reflection as discussed in the cases 

noted  hereinaboveé 

59. The position adopted by the Indian Supreme 

Court in Kesvavananda Bharati case is not 

necessarily a doctrine, which can be applied 

unthinkingly to Pakistan. Pakistan has its own 

unique political history and its own unique 

judicial history.  It has been the consistent 

position of this Court ever since it first 



57  
 

enunciated the point in Zia ur Rahman's case 

that the debate with respect to the substantive 

vires of an amendment to the Constitution is a 

political question to be determined by the 

appropriate political forum, not by the judiciary. 

That in the instant petitions this Court cannot 

abandon its well -settled jurisprudence.ó 

(Emphasis has been added )                

53.   The above discussion leave one in no doubt that 

this Court has right fro m the 1973 case of Zia -ur -Rahman  to 

Wukla Muhaz  and Pakistan Lawyers Forum  (supra) consistently 

held that the basic structure theory has been recognized only to 

the extent of identifying salient or fundamental features of our 

Constitution. However, the the ory has never been accepted or 

applied as a ground for striking down amendment in the 

Constitution. The Court has consistently refused to follow the 

position taken by the Supreme Court of India on the subject.  

54.   Even in India there is no unanimity on t he 

application of this doctrine. A detailed analysis of case law from 

the Indian jurisdiction is not required as that has been 

extensively undertaken by this Court in the cases of Fauji 

Foundation , Mahmood Khan Achakzai , Pakistan Lawyers 

Forum  and Wukla Mu haz (supra) before holding that the 

peculiar Constitutional history and politics of India cannot be 

emulated in Pakistan unscrupulously. A brief critical analysis 

will be  made  of the broad trends introduced by seminal Indian 

judgments on the matter to iden tify the particular history of the 

struggle and conflict between the judiciary and parliament in 
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India necessitating the development of the basic structure 

doctrine.  

55.   The doctrine of basic structure developed in India 

as a result of the struggle for su premacy between the judiciary 

and the parliament over interpretative finality  over the 

Constitution. The Congress led Parliament of India during the 

times of Jawaharlal Nehru and Indira  Gandhi believed strongly 

in the idea of state -led socialism in which a  centralized, 

parliamentarian system of government would lead the nation in 

redistributing wealth through state led modernization through 

industrialization and land reform. A number of amendments 

were brought in the Constitution to further the socialist ag enda 

of land reforms and the right to property in India suffered as a 

result of such schemes. These amendments were challenged 

before the Courts which committed to protecting the right to 

property of the people, after initial reluctance, finally struck 

down the amendments in the case of Golak Nath . Later, in the 

case of Kesavannada Bharati  the Supreme Court of India 

borrowed the academic doctrine of basic structure, developed by 

Professor Dietrich Conrad, a German academic, to develop 

jurisprudential basis for the said doctrine. This created the 

basis for the struggle between the Parliament and the Courts 

over finality of say over the Constitution . This has been 

described by a historian as the òstruggle over the custody  of the 

Constitutionó, with the parliamentõs assertion of absolute power 

to amend being countered by the judiciary acting as custodian 

of the un -amendable basic features  of the  Constitution. 

(Reference can be made to following texts for a critical 

commentary and historiography of the struggle o f supremacy 



59  
 

between the Parliament and the Courts leading to  the 

development of the basic structure doctrine in India: òWorking a 

Democratic Constitution ó by Granville Austin; The Supreme 

Court and the struggle for custody of the Constitution  by 

Granville Austin  in òSupreme but not infallible: Essays in 

Honour of the Supreme Court of India ó; òCourage, Craft and 

Contention: The Indian Supreme Court in the Eighties ó by 

Professor Upendra Baxi). Supreme Court of India in Golak Nath  

(supra) reversed the earlier view in the cases of Shankari Prasad  

and Sajjan Singh  (supra) that fundamental rights cannot be 

amended even by following the procedure laid down under 

Article 368. In Golak Nath 's case, the doctrine of any implied 

limitations on Parliament's power to amen d the Constitution 

was not accepted. The majority felt that "there is considerable 

force in this argument" but thought it unnecessary to 

pronounce on it. "This question may arise for consideration only 

if Parliament seeks to destroy the structure of the Co nstitution 

embodied in provisions other than in Part III of the 

Constitution."  

56.   It was eventually in the case of Kesavananda 

Bharati  that this theory of implied limitations on the powers of 

amendment by the Parliament was accepted when amendments 

to t he Constitution weakening the right to property were 

challenged before the Court. The later judgment in Indira  

Gandhi  was pronounced  during a period of emergency, when 

Constitutional amendment had been  passed to help the then 

incumbent Prime Minister in he r appeal, pending before the 

Supreme Court. These judgments have been criticized for 

introducing uncertainties as the Parliament while amending the 
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Constitution would not know as to whether the amendment  

would survive the test of basic features  forming the  basic 

structure of the Constitution. Kesavananda Bharati  did not lay 

down with precision any of the basic features  of the 

Constitution which were identified by the Court in the later 

cases of Indira  Gandhi , Minerva Mills Ltd. , Waman Rao , I.R. 

Coelho  (supr a) etc and have been listed by certain 

commentators on Indian Constitution to be 27 in number and 

grow ing in count . Even these identified basic features  are very 

broad in nature and open to varied interpretation by the 

judiciary. The dissent in Kesavananda  Bharati  questions many 

of the assumptions forming the basis of laying down impl ied 

limitations on Parliamentõs powers to amend. One of the 

arguments forwarded was the ôfearõ theory, expressing distrust 

in the Parliamentõs unbridled powers of amendment, as it was 

contended that it may lead to complete abrogation or even 

repeal of the Constitution by it. This ôfearõ theory is based upon 

the appalling and sad history of the amendments introduced by 

the Nazi dictatorship of the Third Reich to the Constitution of 

the German Reich (Weimar Constitution) of 1919 through the 

Enabling Act of 1933 (Reference can be made to the following 

text for a theoretical account of the constitutional and legal 

history of Germany  under the Nazi totalitarianship : òState of 

Exceptio nó by Giorgio Agamben). Justice Chandrachud, who 

later became the Chief Justice of India, in his dissent argued 

against the fear theory in the following words:  

òCounsel painted a lurid picture of the 

consequences which will ensue if a wide and 

untrammelled  power is conceded to the 
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Parliament to amend the Constitution. These 

consequences do not scare me. It is true that 

our confidence in the men of our choice cannot 

completely silence our fears for the safety of our 

rights. But in a democratic policy, people  have 

the right to decide what they want and they can 

only express their will through their elected 

representatives in the hope and belief that the 

trust will not be abused. Trustees are not 

unknown to have committed breaches of trust 

but no one for that r eason has abolished the 

institution of Trusts... The true sanction against 

such political crimes lies in the hearts and 

minds of men. It is there that the liberty is 

insured... If and when they realise the disaster 

brought by them upon themselves, they wil l 

snatch the Crown and scatter its jewels to the 

winds.ó  

57.   The position in India also differe d from Pakistan as 

there was no jurisdiction ousting clause in the Constitution of 

India restricting the powers of the Parliament to amend the 

Constitution und er Article 368 before the judgment in 

Kesavananda Bharati . It was only later, that to grant protection 

to constitutional amendments, that clause (4) was added to 

Article 368 through the Forty Second Constitutional 

Amendment, to oust the jurisdiction of the  Courts from calling 

into question any amendment to the Constitution. The said 

clause was later held to be unconstitutional and void in Minerva 

Mills Ltd.  whereas similar provisions in the Constitution of 
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Pakistan i.e. clauses (5) and (6) of Article 239, i ntroduced 

through the Eighth Amendment, remained unchallenged. 

Rather, the said Amendment as a whole has been held to be 

valid in the case of Mahmood Khan Achakzai  (supra).   

58.   Basic structure theory, developed by Professor 

Conrad, in the wake of  the har rowing experience of the Nazi 

Germany, was adopted by the Courts of India as a tool to create 

jurisprudence for ensuring their supremacy over the 

Parliament. This theory does not have any universal acceptance 

in comparative constitutional analysis and also  has limitations 

as highlighted in dissenting notes of Kesavnanda Bharati . Ideas 

cannot be uncritically borrowed from foreign jurisdiction, 

without understanding the particular histories of their 

development or appreciating their consequences in the host 

jurisdiction, especially when our own jurisprudence on the said 

question has already been settled and for good reasons.  

59.   An argument was raised at the bar that the 

Objectives Resolution, adopted by the Constituent Assembly of 

Pakistan on 12.03. 1949 (Co nstituent Assembly of Pakistan 

Debates, 1949 Volume -V at page 101)  and incorporated in all 

the Constitutions , be considered as expressing and containing 

the basic structure of the Constitution of Pakistan; it was urged 

that it was a consensus document and that it expressed the 

desires of the founding fathers for all times on which the 

Republic of Pakistan is to be formed; that the Objectives 

Resolution is broad enough to be interpreted by each generation 

according to its time and specific enough to contain all the 

basic and essential features forming the framework of the 

Constitution of Pakistan; that after its inclusion into the 
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Constitution of Pakistan by Presidential Order No. 14 of 1985, it 

has become a òsubstantiveó part of the Constitution which 

should  be recognized as such  by the Court.  Reference  was made 

to case law, where Objectives Resolution has been declared to 

contain the ògrundnormó of the Constitution of Pakistan.  

60.   Before referring to the case law regarding the status 

of Objectives Resolut ion incorporated as substantive part of the 

Constitution vide Article 2A, it will be worthwhile to refer to the 

historical role and status envisaged for the Objectives 

Resolution as preamble by the drafters of the Constitution.  

61.   Objectives Resolution was first moved as the motion 

titled re: Aims and Objects of the Constitution by the then 

Prime Minister of Pakistan Liaquat Ali Khan on 7.03.1949 as 

òembodying the main principles on which the Constitution of 

Pakistan is to be basedó. It was further observed by Sardar 

Abdur Rab Nishtar, the Deputy Leader of the House, in his 

speech that òthis Resolution itself is not a Constitution. It is a 

direction to the Committee that will have to prepare the draft 

keeping in view these main features.ó Ch. Nazir Ahmad Khan, 

Minister of the Government, also expressed the nature and 

status of the Objectives Resolution in these words: "This 

Resolution is merely in the nature of a Preamble. It is, so to say, 

the terms of reference to this Assembly under which they have 

to f rame their future Constitution. It is neither the official 

legislation nor even the Constitution itself...ó (these excerpts 

have been borrowed from the history of the Objectives 

Resolution as given by Chief Justice Nasim Hassan Shah, as he 

then was, in the  judgement of Hakim Khan  (supra ). It was 

neither intended to be a supra -Constitutional document by the 
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drafters of the Constitution of 1956 nor by the drafters of the 

Constitution of 1973. Mr. Abdul Hafeez Pirzada, as the Federal 

Minister for Law and Parli amentary Affairs, who present ed the 

draft Bill of the Constitution before the parliament, explain ed 

the òposition of the Preamble vis -a-vis the operative parts of the 

Constitutionó in the following words : 

òPreamble essentially is not an operative part 

of t he Constitution. Preamble is a preamble 

which makes manifestation of intention on the 

part of Legislature. In the past some people 

have claimed the preamble which reflects the 

Objectives Resolution of the first Constituent 

Assembly of Pakistan of 1949 as t he 

grundnome (sic) making the crest of the 

Constitution subservient to the preamble. This 

is not the correct position. Preamble cannot be 

relied upon for the purposes of interpretation 

or enforcement of the Constitution where of 

the language of the Constit ution is absolutely 

clear. This view was always the accepted view 

and only lately, in a case, the Supreme Court 

of Pakistan has reaffirmed this position that 

preamble is not a grundnome (sic). We have 

also got some cases in which judgement has 

been deliver ed by a superior court in Pakistan 

whereby it is said that by virtue of the 

preamble, Judges of the High Courts, without 

disrespect to them, derived some divine power 

under the preamble to supersede the 
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Constitution. I would like to categorically state 

tha t nothing could be more wrong than this... 

Therefore, the preamble at best serves as what 

is supposed to be manifestation of intention, 

nothing beyond that. An d only where the 

language is incapable of interpretation can the 

manifestation of intention be lo oked upon. 

Once that is done, that is the end. Preamble 

does not serve any purpose beyond this. It 

cannot be over -riding, it cannot be dominant, 

it cannot make Constitution subservient to the 

language and the preamble. It is not a supra -

Constitutional docu ment or instrument as has 

been stated in the past in a judgement which 

now we have reversed through a judgement of 

the Supreme Court. So Sir, this I would like to 

go on record that preamble although contained 

in a Constitutional document, is not part and 

parcel of the operative portion of the 

Constitution so as to govern the rules of 

interpretation with regard to the Constitution.ó 

The will of the pe ople, as is represented through  their 

representatives in the Constituent Assembly was not to grant a 

supra -Constitutional status to the Objectives Resolution, 

dominating rest of the provisions and structure of the 

Constitution. It was to remain as the preamble to the 

Constitution . No objection to its status as preamble of the 

Constitution was raised from any side  in the Constitution 

making process  of 1973 , as can be seen from the archive of the 
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Constitution Making Debates. The speech by Mr. Pirzada, while 

presenting the draft of the Bill of the Constitution before the 

parliament, shows that people through their re presentatives 

only wanted to retain the Objectives Resolution as preamble to 

the Constitution, as was also done  in  the  previous two 

Constitutions.  

62.    It was only made a substantive part of the 

Constitution vide the Revival of the Constitution of 1973 O rder, 

1985 (P.O. No. 14 of 1985) through the insertion of Article 2A. It 

was through  amendment of the Constitution by a military 

dictator , which however did  receive approval from the 

parliament through the Eighth Amendment to the Constitution.  

63.   The is sue regarding the role and status of 

Objectives Resolution as supra -Constitutional  was first raised 

in the case of Miss Asma Jilani  (supra)  in that Chief Justice 

Hamood -ur -Rehman, as he then was, noted that:  

òIn any event, if a grund -norm is necessary, 

Pakistan need not have to look to the Western 

legal theorists to discover it. Pakistan's own 

grund -norm is enshrined in its own doctrine 

that the legal sovereignty over the entire 

universe belongs to Almighty Allah alone, and 

the authority exercisable by the people within 

the limits prescribed by Him is a sacred trust. 

This is an immutable and unalterable norm 

which was clearly accepted in the Objectives 

Resolution passed by the Constituent 
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Assembly of Pakistan on the 7th of March 

1949.  ò 

This statement has be en interpreted as a pronouncement by the 

Court of Objectives Resolution to be grundnorm of the 

Constitutional and legal structure of Pakistan and granting it a 

supra -Constitutional status. However, in the later case of Zia -

ur -Rehman  (supra ), Chief Justice Hammod -ur -Rehman, as he 

then was, cleared the ambiguity surrounding the status of 

Objectives Resolution which had cropped up in his earlier 

pronouncement, in these words:  

òSo far as the Objectives Resolution of 1949 is 

concerned, there is no dispute that i t is an 

important document which proclaims the aims 

and objectives sought to be attained by the 

people of Pakistan; but it is not a supra -

Constitutional document, nor is it enforceable as 

such, for, having been incorporated as a 

preamble it stands on the s ame footing as a 

preamble. It may be looked at to remove doubts 

if the language of any provision of the 

Constitution is not clear, but it cannot override 

or control the clear provisions of the 

Constitution itself.  ó 

Even otherwise, the ambiguity can be cle ared up if the excerpt 

referred to from Asma Jilani õs case is read within the context in 

which it was written. Chief Justice Hamood -ur -Rehman in the 

said judgment was considering the jurisprudential errors the 

Court had earlier fallen into, in the case of  State  v. Dosso  (PLD 

1958 SC 533), by using the concept of grundnorm  from the 

writings of Hans Kelsen. Chief Justice Hamood -ur -Rehman only 

referred to the Objectives Resolution to prove a point that there 
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was no need to have recourse to Western legal though t for 

importing ideas of grundnorm . Objectives Resolution was only 

referred to in this context  as a possible grundnorm which could 

have been referred to by the Court in the case of Dosso  instead 

of relying on the writings of Kelsen. It should also be noted  that 

the said excerpt starts with a conditional statement ò[i]n any 

event, if a grundnorm is necessary ó clearly providing that it was 

only an argument stated to counter the use of Western legal 

theorist in the said case and not to state a binding opinion of 

the Court.  

Chief Justice Hamood -ur -Rehman, in the case of Zia -ur -

Rehman  then went on to add that:  

 òIt follows from this that under our own system 

too the Objectives Resolution of 1949, even 

though it is a document which has been generally 

accepted and  has never been repealed or 

renounced, will not have the same status or 

authority as the Constitution itself until it is 

incorporated within it or made part of it . If it 

appears only as a preamble to the Constitution, 

then it will serve the same purpose as  any other 

preamble serves, namely, that in the case of any 

doubt as to the intent of the law -maker, it may be 

looked at to ascertain the true intent, but it 

cannot control the sub stantive provisions 

thereof... ò (Emphasis has been added ) 

Chief Justice Ham ood-ur -Rehmanõs opinion in the said 

excerpts could be read to imply that Objectives Resolution will 

not have the same status or authority as the Constitution or 

claim to control it, unless and until it is incorporated within 

the Constitution. This could  be read as conditional legitimacy 
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for Objectives Resolution to control the Constitution subject to 

it being made a part of the Constitution instead of being 

retained merely as preamble of the Constitution. The confusion 

surrounding its status was exasperated  after Objectives 

Resolution was made a òsubstantiveó part of the Constitution 

through Article 2A, inserted through President's Order No.14 of 

1985 which reads as under:  

"2A. The principles and provisions set out in the 

Objectives Resolution reproduced in the Annex 

are hereby made substantive part of the 

Constitution and shall have effect accordingly."  

Justice Nasim Hassan Shah writing for the Court in the case of 

Hakim Khan  (supra ) also noticed ambiguity surrounding the 

status and role of the Objectives Re solution in the Constitution 

of Pakistan due to the observations of Justice Hamood -ur -

Rehman and Article 2A being made substantive part of the 

Constitution  in the following words:  

òThese observations of the learned Chief Justice 

are open to differing inter pretations: Thus, for 

some they mean that the Objectives Resolution 

was not a Supra -Constitutional document and 

that Courts being the creatures of the 

Constitution could not strike down any of its 

provisions and, therefore, it was not open to a 

Court to co untenance any prayer to that effect. 

While others understood these observations to 

imply that in case the Objectives Resolution got 

incorporated into the Constitution and became its 

substantive part, it then could control the other 

provisions of the Consti tution.ó 
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It was urged  in Hakim Khan õs case that after the inclusion of 

Objectives Resolution as substantive part of the Constitution  it 

òhas clearly acquired the status of a supra-Constitutional 

document. Resultantly, any of the existing provisions of the 

Constitution which conflicts with its terms and is inconsistent 

or repugnant to its principles and provisions has become 

inoperative and of no legal effect and can be so declared by the 

Courts. ó The Court disagreed with this submission holding  that 

since t he word òsubstantiveó means òan essential part or 

constituent or relating to what is essentialó, after the inclusion 

of Article 2A into the Constitution, Objectives Resolution 

possess the òsame weight and status as other Articles of the 

Constitution which are already a substantive part thereof.ó 

Court then proceeded to consider the implications of the 

scenario when Article 2A would become in control of the 

Constitution. In such a situation, most of the Articles of the 

Constitution would become questionable on the touchstone of 

the Objectives Resolution, which in relation to the Constitution 

would òresult in undermining it and pave the way for its 

eventual destruction or at least its continuance in its present 

form.ó That this could not be allowed to happen as 

inconsistencies between provisions of the Constitution and 

Objectives Resolution were to be harmoniously interpreted 

instead of annulling existing provisions of the Constitution 

which cannot be undertaken by any Court. Further, the Court 

held that the ro le of the Objectives Resolution has not changed 

despite its insertion as Article 2A. The original role for the 

Objectives Resolution, in the words of the Court, was that òit 

should serve as beacon  of light for the Constitution -makers and 
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guide them to form ulate such provisions for the Constitution 

which reflect ideals and objectives set forth therein.ó After the 

framing of the Constitution the role of the Objectives Resolution 

still remained the same, despite its inclusion as ôsubstantiveõ 

part of the Const itution, through the insertion of Article 2A, in 

that any inconsistency between the existing provisions of the 

Constitution and Objectives Resolution must be resolved by the 

Parliament. It is only through the amending process provided in 

the Constitution t hat the alleged inconsistency between the 

Objectives Resolution and provisions of the Constitution can be 

resolved. The Court was further of the opinion that as the 

principles contained in the Objectives Resolution are capable of 

very wide and different in terpretations for different times, any 

òinterpretations placed on these concepts by Courts of law from 

time to time pursuant to controversies raised about them every 

now and then would render the Constitution unstable and make 

it uncertain.ó  Therefore, if any question was raised regarding 

the validity of any Constitutional provision, it was held that:  

òé such question can only be resolved by the 

Majlis -e-Shoora (Parliament), which can, if the 

plea is well founded, take the necessary remedial 

action by maki ng suitable amendments in the 

impugned provision in order to bring it within 

the limits prescribed by Allah Almighty.ó 

Justice Shafi -ur -Rehman, also noted that the Court could not 

strike down Constitutional provisions on the touchstone of 

Objectives Resolu tion, in the following words:  

 òThe provisions of Article 2A were never 

intended at any stage to be self -executory or to 
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be adopted as a test of repugnancy or of 

contrariety. It was beyond the power of the 

Court to have applied the test of repugnancy by 

in voking Article 2A of the Constitution for 

striking down any provision of the Constitution 

(Article 45).ó 

The question also came before the Court in the case of Kaneez 

Fatima  v. Wali Muhammad  (PLD 1993 SC 901), wherein 

Justice Saleem Akhtar, relying on the earlier case of Hakim 

Khan , held that:  

òAs is obvious from the aforestated weighty 

observations, Article 2A cannot be pressed 

into service for striking down any provision of 

the Constitution on the grounds that it is not 

self -executory and also that anothe r provision 

of the Constitution cannot be struck down 

being in conflict with any other provision of 

the Constitution.ó 

In Justice Khurshid Anwar Bhinder  v. Federation of 

Pakistan  (PLD 2010 SC 483) the Court was again confronted 

with the question over the s tatus and  role of Objectives 

Resolution as substantive part of the Constitution. The Court 

held that:  

òThe Objectives Resolution remained a subject of 

discussion in various judgments and the judicial 

consensus seems to be that "while interpreting 

the Const itution, the Objectives Resolution must 

be present to the mind of the Judge and where 

the language of the Constitutional provision 

permits exercise of choice, the Court must 

choose that interpretation which is guided by 

the principles embodied therein. But  that does 

not mean, that Objectives Resolution is to be 
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given a status higher than that of other 

provisions and used to defeat such provisions. 

One provision of the Constitution cannot be 

struck down on the basis of another provision .ó 

(Emphasis has been added ) 

64.   Another aspect canvassed on behalf of the 

petitioners is that the Objectives Resolution represents the will 

of the people and that the Parliament is not empowered to go 

against it by making amendments in the Constitution that are 

in conflict wi th the declarations made in the Objectives 

Resolution. Undoubtedly the will of the people is expressed 

through their representatives in the Parliament. It may however 

be noted that it is in the preamble of the 1973 Constitution that 

the will of the people is declared in these words:    

òNow, therefore, we, the people of Pakistané 

Do hereby, through our representatives in the 

National Assembly, adopt, enact and give to 

ourselves, this Constitution.ó 

This declaration of òwe, the people of Pakistanó was neither a 

part of the Objectives Resolution as it was passed in 1949 nor 

as preamble to the Constitution of 1956 and 1962. However, the 

will of the people in enacting the Constitution of 1973 was that 

the Objectives Resolution was nothing more than a Preamble. 

The Objectives Resolution which was made substantive part of 

the Constitution through Article 2A was that annexed to the 

Constitution. The text of the annexure is different from the 

preamble of the Constitution in that the declaration made by 

òwe, the people of Pakistanó has been omitted, for obvious 

reasons as the Annex was introduced by a military ruler. This 

goes to show that the original Constitution of 1973, 
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representing the will of the people through their chosen 

representatives, had declared the Objec tives Resolution to be 

only a preamble to the Constitution and not its substantive 

part. This amendment was therefore, not expression of the will 

of the people. Though, Article 2A has since been acknowledged 

and accepted as substantive part of the Constitu tion, it does 

not however, represent the will of the people.  

65.   It follows from the above discussion that 

not withstanding the inclusion of Article 2A whereby the 

Objectives Resolution has been made a substantive part of 

the Constitution, it neither cont rols other provisions of the 

Constitution nor can other provisions of the Constitution be 

struck down on the ground that they come into conflict with 

it. The Objectives Resolution as substantive part of the 

Constitution can be used in interpretation of oth er provisions 

of the Constitution in case of doubt.  

66.   Some petitioners before the Court argued that the 

Parliament did not have the political mandate to introduce 

amendments affecting basic or salient features of the 

Constitution as they have not receiv ed mandate for the same 

from the people. It was argued that the parliament should 

dissolve itself and approach the people with a clear political 

agenda regarding the amendments to the Constitution 

contemplated by them. In the alternate it was argued that 

referendum seeking peopleõs opinion of the proposed 

amendments be sought before they are made by the Parliament. 

This argument is unfounded as the procedure for introduction 

of a bill to amend the Constitution under Article 239 does not 

lay down any such re quirement or restriction upon the 
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Parliament. Further, there is no divide between ôlegislative 

powersõ and ôconstituent powersõ in the Constitution of 

Pakistan. Parliament under the Constitutional structure of 

Pakistan has both legislative and constitutive  powers as has 

been held by Justice Saeed -uz-Zaman Siddiqui in Wukla Muhaz  

in the following words:  

òéParliament in Pakistan exercises ordinary 

legislative as well as constituent power. The 

Parliament in exercise of its ordinary legislative 

power approves or passes Acts and Legislations 

in respect of items enumerated in the two 

legislative lists in the Fourth Schedule of the 

Constitution, while in exercise of its constituent 

power it can amend the Constitution.ó 

The question also came before full bench of t he Sindh High 

Court in Dewan Textile Mills Ltd  (supra) which articulated the 

question in the following words:  

òéthe Preamble declares that it was the ôpeopleõ 

who framed the Constitu tion, could it be said after 

the Constitution was  framed that the ôpeopleõ still 

retain and can exercise their sovereign 

Constituent power to amend or modify that 

document by virtue of their legal sovereignty?ó  

After discussing the position from comparative Constitutional 

and political philosophies, the Court answered the abov e posed 

question in the following words:  

òIt was in the exercise of the 'constituent power' 

that the 'people' framed the Constitution and 

invested the Amending Body with the power to 

amend the very instrument they created. The 

instrument, so created, by ne cessary implication, 

limits the further exercise of the power by them, 

though not the possession of it. The Constitution, 
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when it exists, is supreme over the 'people', and 

as the 'people' have voluntarily excluded 

themselves from any direct or immediate 

participation in the process of making amendment 

to it and have directly placed that power in the 

representatives without reservation. It is difficult 

to understand how the 'people' can juridically 

resume the power to continue to exercise it. (see 

Dodge v. W oolsay ((1856) 18 How. 331). It would 

be absurd to think that there can be two bodies 

for doing the same thing under the Constitution. 

It would be most incongruous to incorporate in 

the Constitution a provision for its amendment, if 

the constituent power t o amend can also be 

exercised at the same time by the mass of the 

people, apart from the machinery provided for the 

amendment. In other words, the people having 

delegated the power of amendment, that power 

cannot be exercised in any way other than that 

prescribed, nor by any  instrumentality other than 

that designated for that purpose by the 

Constitution.  There are many Constitutions which 

provide for active participation of the people in the 

mechanism for amendment either by way of 

initiative or referendum  as in Switzerland, 

Australia and Eire. But in our Constitution there 

is no provision for any such popular devise and 

the power of amendment is vested only in the 

Amending Body .ó (Emphasis has been added)  

The above quoted excerpt quite aptly captures and r eplies all 

the challenges raised over the political mandate exercised by 

the Parliament as Constitution Amending Body having absolute 

ôconstituent powersõ under clause (6) of Article 239 (It may 

however be kept in mind that the said ratio decidendi of the 

Court was borrowed from the dissenting note by Justice K. K. 



77  
 

Mathew in Kesavan anda Bharati ). It may further be observed  

that any determination of the existence or otherwise of the 

political mandate by the Parliament making amendments to the 

Constitution by  the Courts would be entering the ôpolitical 

thicketõ which was proscribed by this Court in Zia-ur -Rehman 

in the following words:  

òThis does not, however, mean that the body 

having the power of framing a Constitution is 

"omnipotent" or that it can disregar d the mandate 

given to it by the people for framing a Constitution 

or can frame a Constitution which does not fulfil 

the aspirations of the people or achieve their 

cherished objectives political, social or economic. 

These limitations on its power, however,  are 

political limitations and not justiciable by the 

judiciary. If a Constituent Assembly or National 

Assembly so acts in disregard of the wishes of the 

people, it is the people who have the right to 

correct it. The judiciary cannot declare any 

provision of the Constitution to be invalid or 

repugnant on the ground that it goes beyond the 

mandate given to the Assembly concerned or that 

it does not fulfil the aspirations or objectives of 

the people. To endeavour to do so would amount 

to entering into the pol itical arena which should 

be scrupulously avoided by the judiciary. With 

political decisions or decisions on questions of 

policy, the judiciary is not concernedó 

It would be wise for the Court to leave the determination of the 

question regarding political mandate to the ôpeopleõ, rather than 

engaging in it as it is purely a political question. This Court in 

Pakistan Lawyers Forum  (supra) held on similar lines that:  

ò57é no Constitutional amendment could be 

struck down by the superior judiciary as being 
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viol ative of those features. The remedy lay in the 

political and not the judicial process. The appeal 

in such cases was to be made to the people not 

the Courts. A Constitutional amendment posed a 

political question, which could be resolved only 

through the nor mal mechanisms of parliamentary 

democracy and free elections. ó (Emphasis has 

been added )  

67.   Having held that neither the basic structure theory 

nor the Objectives Resolution of the Constitution can be made a 

ground to annul any amendment in the Constitu tion, the 

primary question remains whether the Court has jurisdiction at 

all to strike down an amendment on any ground whatsoever. In 

this respect reference may be made to Constitutional provision 

embodied in clause (2) of Article 175 read in conjunction w ith 

clause  (5) of Artic le 239 of the Constitution .  

68.   The Courts have only such powers that have been 

conferred upon it by the Constitution or the law under c lause 

(2) of Article 175 which provides that:  

ò(2) No court shall have any jurisdiction save as 

is or may be conferred on it by the Constitution 

or under any law .ó 

Constitutional amendments in this case were challenged under 

Art icle 184 (3) of the Constitution which grants  original power 

to the Supreme Court over òa question of public importance 

wit h reference to the enforcement of any of the Fundamental 

Rights conferred by Chapter 1 of Part IIó. Clause (2) of Article 8 

in Part II of Chapter 1 of the Constitution provides that the 

òState shall not make any law which may take away or abridge 

the right s so conferred and any law made in contravention of 

this clause shall, to the extent of such contravention, be void.ó 
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Court acting under its original jurisdiction under Article 184 (3) 

cannot strike down constitutional amendments as they are not 

ôlawõ within the meaning of clause (2) of Article 8. Reference may 

be made to  Fazlul Quader  that constitutional amendment is not 

in the nature of the making of ordinary law as a difference has 

been maintained in the Constitution between making of law and 

amendment o f the Constitution. Justice Kaikus, writing for the 

Court, held that:  

òEven ordinarily when in a particular document 

we are referring to the Constitution as well as to 

other laws the word "law" would have reference 

not to the Constitution but to other laws . In the 

present Constitution a clear distinction between 

making of law and amendment of the Constitution 

has been maintained . The amendment of the 

Constitution appears in a separate part of the 

Constitution, i.e. in Articles 208 to 210. There is a 

distinc t, procedure provided for amendment of the 

Constitution and the expression "making law" is 

not used with respect to such amendment either 

at the place where the amendment is provided for 

or, at any other place .ó (Emphasis has been 

added ) 

Chief Justice Ajma n Mian, as he then was, in the case of Wukla 

Mahaz  distinguished between law and constitutional 

amendment  in the following words:  

òI am inclined to hold that the words "any law" 

used in clauses (1) and (2) of Article 8 of the 

Constitution do not include an y provision of the 

Constitution which is evident from the above 

referred Articles, wherein the word "law" and the 

word "Constitution" have been used in 

contradistinction. There is a well -defined 

distinction between "Legislative power" and 



80  
 

"Constituent powe r". The above Articles 

apparently were framed keeping in view the 

above distinction. In this view of the matter, the 

same cannot be treated as synonymous 

connoting the same meaning. As a corollary, it 

must follow that the validity of a Constitutional 

provi sion cannot be tested on the touchstone of 

Article 8 of the Constitution.ó 

Justice Saeed -uz-Zaman Siddiqui in Wukla Muhaz  clarified the 

position of the Court further on the question by noting that:  

òThe legislative power of the Parliament is inferior 

to it s constituent power, therefore, Parliament 

exercises its legislative power subject to the 

constraints mentioned in Article 8 of the 

Constitution. Therefore, an Enactment passed by 

the Parliament in exercise of its legislative power 

can be struck down on gr ound of its 

inconsistency with the provision contained in 

Chapter 1 of Part II of the Constitution. However, 

the constituent power of the Parliament, which is 

at a higher pedestal, is not subject to these 

constraints. The power to amend the 

Constitution co nferred on the Parliament under 

Articles 238 and 239 of the Constitution is in the 

nature of a constituent power of the Parliament. 

Therefore, a Bill passed by the Parliament in 

exercise of its power under Articles 238 and 239 

of the Constitution amending the Constitution 

though described as an "Act" would not be 

subject to the same limitations as are applicable 

to an "Act" passed by the Parliament in exercise 

of its ordinary legislative power . As soon as an 

Act amending the Constitution is passed in 

accord ance with the provisions of Article 239 of 

the Constitution and the Act receives the assent 

of the President as provided in the Constitution, 
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the amendment becomes an integral part of the 

Constitution.  It is a well  settl ed rule of 

interpretation that all p rovisions in the 

Constitution have equal status unless the 

Constitution itself provides that some of its 

provisions will have precedence or primacy over 

the other. Therefore, an amended or a new 

provision inserted in the Constitution as a result 

of the, pr ocess of amendment prescribed in the 

Constitution, is not a "law" within the 

contemplation of Article 8 of the Constitution and 

as such. the validity of the amended or newly -

introduced provision in the Constitution cannot 

be tested on the touchstone of Fun damental 

Rights contained in Part II, Chapter 1 -of the 

Constitution. It is a well s ettled law that the 

validity of a Constitutional provision cannot be 

tested on the basis of another provision in the 

Constitution both being equal in status. The 

doctrine of  ultra vires necessarily implies that 

one of the two competing provisions or 

legislations is inferior in status to the other and 

the validity of the inferior provision or legislation 

is tested on the touchstone of the superior one. 

There is nothing in the language of Article 8 to 

indicate that the Framers of Constitution gave 

primacy to Article 8 of the Constitution over any 

other provision of the Constitution .ó (Emphasis 

has been added ) 

69.   Thus the powers conferred on this Court under 

Article 184 (3) of the Constitution cannot be exercised to strike 

down any amendment in the Constitution even if it violates any 

of the fundamental rights. Such power has not been conferred 

on the Courts by any other provision of the Constitution. 

Rather, clause (5) of Artic le 239 in no ambiguous terms ousts 
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the jurisdiction of all Courts to call into question any 

amendment. It reads:  

ò(5) No amendment of the Constitution shall be 

called in question in any Court on any ground 

whatsoever.ó 

Clause (6) again in different languag e declares that there are no 

limitations on the powers of the parliament to amend any 

provision of the Constitution. Clause (5) and (6) were introduced 

into the Constitution through Presidential Order No. 20 of 1985. 

Challenge to the Eighth Amendment as a whole has been 

rejected in the case of Achakzai . It is the Constitutional duty of 

a judge undertaken by him in his Oath of Office to òpreserve, 

protect and defend the Constitution of the Islamic Republic of 

Pakistanó. This would obviously include amendments in the 

Constitution. No judge, bound by his Oath, can arrogate to 

himself jurisdiction which has not been granted or conferred by 

the Constitution. It is an accepted principle of construction of 

statutory and Constitutional law that in case the language is 

clear, no outside or extrinsic aid can be brought to determine 

their meaning. Reference in this context may be made to the 

case of Federation of Pakistan  v. Durrani Ceramics  (2014 

SCMR 1630) and the review order in the same case reported as 

Federation o f Pakistan through Secretary Ministry of 

Petroleum and Natural Resources  v. Durrani Ceramics  (PLD 

2015 SC 354), wherein extrinsic aid was not  allowed to be  used 

in interpretation of the Constitution as the language of the 

provisions in question w ere clear  and unambiguous . The 

language of clause (5) and (6) of Article 238 is  clear and 

engender s no ambiguity in meaning or interpretation . Courts 
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cannot exercise jurisdiction not vested in it by the Constitution  

so as to place any limitation upon the powers of t he Parliament 

to amend the Constitution. As jurisdiction of the Court has 

been clearly ousted from reviewing any amendments made by 

the Parliament to the Constitution, Courts cannot assume such 

jurisdiction upon itself by relying on  any academic theories, 

doctrines or any other means of construing meaning of the 

Constitution.  

70.   An argument was raised at the bar that the 

Pakistan Army (Amendment) Act, 2015 did not enjoy 

constitutional protection as it was assented to by the President 

later in time than t he 21 st Constitutional Amendment. Reliance 

in this context was placed upon the numbers given to the two 

amendment bills as the Army Amendment Act was assigned Act 

II of 2015 and the Constitution Amendment Act was given Act I 

of 2015; it was argued that Act  II did not exist at the time when 

the Army Act was sought to be protected by placing it in the 

First Schedule of the Constitution. Reference was made to 

clause (3) of Article 75 which provides the machinery whereby a 

bill introduced under Article 70 and M oney Bill under Article 73 

becomes law or an Act of Parliament. The same reads:  

ò75 (3) When the president has assented or is 

deemed to have assented to a Bill, it shall 

become law and be called an Act of Majlis -e-

Shoora (Parliament).ó 

It was argued that b oth the bills became laws the moment they 

received assent of the President; that the assent was given in 

accordance with the sequence of the numbers assigned to the 
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Acts. Act I became law before the President gave his assent to 

Act II.  

71.   Taking up the argument regarding the sequence of 

assent given by the President to the Constitution Amendment 

(Act I of 2015) and to the amendment in the Army Act, 1952 

(Act II of 2015), it is to be noted that after a bill has become law 

or an Act, unless the legislature  intends otherwise, under 

Section 5 (3) of The General Clauses Act, 1897 the Act shall 

come into force from the start of the day when Presidential 

Assent was given to it. In  Mst. Ummatullah  v. Province of 

Sindh  (PLD 2010 Kar. 236), general rules regarding the moment 

when a particular Act comes into force has been laid down in 

the following words:  

ò16. Examining the first contention as to 

prospectivity or otherwise of the impugned 

amended regulations, general rule is that where 

any statute that does not set out a date on 

which it is to come into force than date of 

enforcement is the day it receives the assent 

from the assenting authority (i.e. President in 

case of Central enactment, and Governor incase 

of Provincial enactments)éó 

The rule has been more clearl y discussed in Khalid M. 

Ishaque  v. Chief Justice and The Judges of the High Court 

of West Pakistan, Lahore  (PLD 1966 SC 628) in the following 

words:  

òThus, if the commencement be declared to take 

effect on a particular day, say the 6th January 

1964 the Ac t would be deemed to come into force 

immediately after the stroke of midnight of the 5th 

January 1964. Equally, if the Act were expressed 

to come into effect on the granting of assent 
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thereto, then if that assent was given on the 6th 

January 1964, the oper ation of the order would 

still commence from midnight on the 5th January 

1964.ó 

On the other hand it is a well settled position of law that the 

provisions of General Clauses Act cannot be applied to construe 

provisions of the Constitution. In Government of  Punjab  v. 

Ziaullah Khan  (1992 SCMR 692), Justice Ajmal Mian, as he 

then was, writing for a five member Bench, noted that:  

ò10. Mr. Irfan Qadir has not been able to press 

into service the above section 6 -A in the case in 

hand, as it is well -settled proposi tion of law that 

General Clauses Act cannot be used in aid while 

construing a Constitutional provision in the 

absence of making the same applicable through a 

Constitutional provision , as it was provided in 

Article 219 of the late Constitution of Islamic 

Republic of Pakistan, 1956, which provides as 

under:  

"219 (1). Unless the context otherwise 

requires the General Clauses Act, 1897, 

shall apply for the interpretation of the 

Constitution as it applied for the 

interpretation of a Central Act, as if the 

Consti tution were a Central Act.  

(2) For the application of the General 

Clauses Act, 1897, to the interpretation of 

the Constitution, the Acts repealed by the 

Constitution shall be deemed to be Central 

Acts."  

11. It may be mentioned that since there is no 

corres ponding provision in the Constitution, the 

General Clauses Act cannot be pressed into 

service in the instant case, as has been rightly 

conceded by Mr. Irfan Qadiréó (Emphasis has 

been added ) 
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The principle was followed in Muhammad Arif  v. The State  

(1993 SC MR 1589)  in paragraph 16 whereof it was held that 

òthe General Clauses Act is not applicable to the Constitutionéó 

Since general rules regarding coming into force or enforcement 

of a law or Act (as contained in the General Clauses Act, 1897) 

do not apply t o Constitutional Amendment, the latter becomes 

part of the Constitution and comes into force the moment 

Presidential assent is given to it, unless a different intention has 

been clearly expressed by the Parliament. Reference in this 

context can be made to Saeed-uz-Zaman Siddiqui in Wukla 

Muhaz , wherein he noted that:  

òTherefore, a Bill passed by the Parliament in 

exercise of its power under Articles 238 and 239 

of the Constitution amending the Constitution 

though described as an "Act" would not be 

subject t o the same limitations as are applicable 

to an "Act" passed by the Parliament in exercise 

of its ordinary legislative power . As soon as an 

Act amending the Constitution is passed in 

accordance with the provisions of Article 239 of 

the Constitution and the Act receives the assent 

of the President as provided in the Constitution, 

the amendment becomes an integral part of the 

Constitution. ó 

Thus, the moment the Bill amending  the Constitution receives 

the assent of the President as provided under  the Constituti on, 

the amendment becomes an integral part of the Constitution.  

Applying these principles to the two Acts in question, it 

becomes clear that under Section 5 of the General Clauses Act, 

the amendment in Pakistan Army Act introduced through Act 

No. II would be deemed to have come into effect from 0:00 hours 
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of the day when assent was given to it by the President i.e. 

7.01.2015 . Since, General Clauses Act does not apply to the 

construction of the Constitution Act No. I being a constitutional 

amendment came int o effect, the moment Presidential assent 

was given to it later in day on 7.01.2015. Therefore, the 

amendment in the Pakistan Army Act, 1952 would be deemed 

to have come into effect before constitutional amendment 

became part of the Constitution.  

72.   It s hould also be noted that after their introduction 

into National Assembly the constitutional amendment bill was 

numbered as Act No. I of 2015 while the bill seeking 

amendment in the Pakistan Army Act, 1952 was numbered as 

Act No. II of 2015. Both the Acts w ere passed by the National 

Assembly after their reading and voting on them had taken 

place simultaneously. The two bills were then transmitted to the 

Senate where they were passed in the same sitting. Learned 

Attorney General by referring to the record of the proceeding in 

Senate submitted that Act No. II (amendment in Pakistan Army 

Act) was passed by the Parliament at 5:00 pm while Act No. I 

(constitutional amendment) was passed at 5:40 pm. Since the 

bill seeking amendment in the Army Act was passed prior in 

time to the bill for constitutional amendment in the Senate, it 

can be assumed that they were placed for assent before the 

President in the same order. Even otherwise the 

parliamentarians were conscious that they were according 

Constitutional protection  to the amendments that were being 

made in the Army Act. The President had signed both the bills 

when they were presented to him in the same sitting on 

7.01.2015. There is no way to determine as to which bill was 
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signed by him first. In any case, it does n ot conclusively follow 

from the sequence of the assignment of numbers to the bills 

that the President gave his assent to the bills in the same 

sequence. It follows that the Constitution Amendment (Act No. I 

of 2015) came was made after the amendment in the  Army Act 

(Act No. II of 2015) had come into force. This argument thus 

fails.    

73.    To conclude, as held above, there are no 

limitations, express or implied on the powers of the Parliament 

to amend the Constitution and the amendments brought about 

in ex ercise of such power are not liable to be challenged on any 

ground whatsoever before any Court. As this Court lacks 

jurisdiction to strike down any amendment in the Constitution 

it is not necessary to examine the grounds on which the 18 th  

and the 21 st  Amen dments have been challenged. However, the 

decision to select and refer the case of any accused for trial 

under the Pakistan Army Act, 1952, as amended, and any order 

passed or decision taken or sentence awarded in such trial shall 

be subject to judicial re view on the grounds of corum non 

judice, being without jurisdiction or suffering from mala fide. 

With this observation all the petitions are dismissed . 

       Sd/ - 
      Chief Justice  

 

       Sd/ - 
         Iqbal Hameedur Rahman  
 

 

Jawwad S. Khawaja, J. These thirty nine Constitution Petitions filed under 

Article 184(3) of the Constitution have confronted the Court with some of the 

most fundamental questions of constitutional law that can possibly arise in 
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any jurisdiction. Some of these petitions, those which pertain to the 

eighteenth Constitutional Amendment, have been pending in our docket for 

over five years. But with the enactment of the twenty -first  Constitutional 

Amendment and the number of petitions challenging it, this Court is called 

upon to address frontally, the questions arising in these cases, in accordance 

with the law and the Constitution.  

2. Twenty four of these petitions relate to and challenge certain parts of 

the eighteenth Constitutional Amendment which made changes to more than 

97 Article s of the Constitution and was passed on 19.4.2010. The remaining 

fifteen petitions challenge the twenty -first  Constitutional Amendment, an 

amendment made on 7.1.2015 which purports to provide constitutional 

backing for the trial of certain categories of civilians by military tribunals. 

The Petitioners before us comprise a range of persons, natural and juristic, 

from various fields of life. T he principal respondent in all petitions is the 

Federation.  

3. Since the Petitioners have sought to impugn the vires of two 

constitutional amendments, the Federation raised a threshold question viz. 

are such amendments even susceptible to judicial review? It will facilitate 

understanding of the controversy in these petitions and will enable us to 

focus on the points in contention if the threshold controversy is addressed 

first. This controversy may be divided into two preliminary questions which 

may conveniently be framed as under:- 

i)  Is Parliament ôsovereignõ in the sense that there are no 

limitations on Parliamentõs power to amend the Constitution?  

ii)  If there are any limitations, are these political and not subject 

to judicial determination? or put differently, does this Court 

have the power to judicially review a Constitutional 

amendment passed by Parliament and strike it down?  

 
4. For reasons stated in this opinion, I am of the view that Parliament is 

not sovereign as its power to amend the Constitution is constrained by 
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limitations which are clear from the reading of the Constitution as a whole. 

Secondly, these limitations are not only political but are subject to judicial 

review and, as a consequence, this Court has the power to strike down a 

Constitutional amendment which transgresses these limits.  

5. Part I of this opinion, elaborates my reasons for thus deciding these 

fundamental threshold questions as to the jurisdiction of this Court to hear 

these petitions. Parts II  and III , embark on the consideration as to whether or 

not the eighteenth or the twenty -first  Amendments or any parts thereof are 

liable to be struck down as transgressions of the Constitutional mandate 

granted to Parliament by the Constitution.  

PART - I  

Limitations on Parliament and the Susceptibility of Constitutional 
Amendments to Judicial Review  

 

6. The Federation contends that the powers of Parliament are unlimited 

and any constitutional amendments passed by it in accordance with Article 

239 of the constitution are completely immune from judicial review. Its case 

appears to rely upon four primary arguments: firstly, a decontexualized 

reading of  Part XI of the Constitution providing for Parliamentõs power to 

make amendments to the Constitution; secondly, a dogmatic invocation of a 

concept, in my view alien, represented by A.V. Diceyõs notion of 

parliamentary sovereignty; thirdly, reliance upon th e case of Dewan Textile 

Mills Ltd. vs. Pakistan (PLD 1976 Karachi 1368); and fourthly, an unlimited 

faith in the capacity of the political process for self -correction which 

supposedly obviates the need for judicial review. The Petitioners, on the 

other hand, rely primarily upon the ôbasic structure theoryõ as laid down in 

the precedents of the Indian Supreme Court.  

7. The first section of this Part begins with describing the Federationõs 

case and why it is not constitutionally tenable. The next section undertakes 

an examination of the ôbasic structure theoryõ which the petitioners have 



91  
 

relied upon and explains why such reliance is unnecessary and inapt in 

Pakistanõs unique constitutional context. The third section of this Part 

highlights how the uniquely wo rded Preamble of the Constitution provides 

us with a much more robust and textually grounded touchstone for defining 

the limits of the powers of Parliament and for carrying out judicial review of 

constitutional amendments.  

 
The limited usefulness of foreig n theories and theories of political 

philosophy:  

8. I have, in this opinion adverted to the dangers of relying on theories 

of political philosophy and theories which have developed mostly in foreign 

countries, from the history, social and political context  of foreign nations. I 

have also considered the theory which developed in certain western 

countries and was, in my humble view, mindlessly relied upon by the Sindh 

High Court in Dewan Textile supra. Thirdly, I have considered the ôbasic 

structure theoryõ as developed in the jurisprudence of India, by the Indian 

Supreme Court.   

9. This is not to say that theories of political philosophy donot serve any 

useful purpose. For instance, the social contract theory can be dated back to 

the times of Socrates (470 BC - 399 BC) but was seriously propounded by 

Thomas Hobbes, John Locke and Jean Jacques Rousseau in the seventeenth 

and eighteenth Centuries. Although this was a philosophical theory thought 

up by the aforesaid philosophers, it was enormously influential in  shaping 

the destinies of republican, post colonial constitution making, which is 

reflected, though somewhat inadequately, in the preambles of certain 

colonised nations after they attained freedom. The social contract theory, 

while it was confined to the realm of philosophy and political science, 

necessarily remained indeterminate in many ways as a constitutional 

principle without defined contours, as would be apparent from the US and 

Indian preambles, considered below. It is in Pakistan, however, that the social 
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contract theory was reduced into a well defined document, the Preamble to 

our Constitution  as considered below in the light of debates in 1949 on the 

Objectives Resolution and the significant changes (discussed below) made 

therein while adopting the  Preamble as it exits since 1973. This is evident 

from the comparison of the Pakistani, Indian and US preambles made in a 

later part of this opinion.  

The Federationõs Case: 

 

A Decontextualized Reading of Part XI of the Constitution : 

 

10. The argument advanced by the Federation is that on account of the 

clear language of Article 239 clauses (5) & (6) of the Constitution, the text of 

which purports to oust the jurisdiction of the Court, these petitions should be 

dismissed being not maintainable. To facilitat e our understanding of the plea 

advanced by learned counsel representing the Federation, we reproduce 

below, the relevant extracts from Part XI of the Constitution:  

ò238. Subject to this Part, the Constitution may be amended by Act of 

[Majlis-e-Shoora (Parliament)]. 

239 éééé 

(5) No amendment of the Constitution shall be called in question in any 

court on any ground whatsoever. 

(6) For the removal of doubt, it is hereby declared that there is no limitation 

whatever on the power of the Majlis-e-Shoora (Parliament) to amend any of 

the provisions of the Constitution.ó 

 
11. The Federation contends that a plain reading of clauses (5) and (6) ibid 

should alone be resorted to while deciding these petitions. It argues that since 

clause (6) ibid stipulates that òthere is no limitation whatever on the power of 

Parliament to amend any of the provisions of the Constitutionó, it follows that 

Parliament has been invested with the absolute and un-fettered authority  to 

vary any provision of the Constitution in any manner of i ts choosing. Implicit 

in this argument is the proposition that it is open to Parliament even to 

abrogate the Constitution, to bring into place a different Constitution and in 
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doing so, to disregard the nine commands and directives stated in the 

Preamble to the Constitution  (reproduced below) , expressly issuing from the 

people and stating their will. The Federationõs reading of Part XI of the 

Constitution is not tenable because of three reasons which now follow.  

 
The Rule of Organic Construction:  

12. First, the Federationõs reading of clauses (5) and (6) of Article 239 

overlooks the established rule of interpretation that a provision of the 

Constitution cannot be interpreted in isolation. It is true that according to 

these clauses,ò[n]o amendment of the Constitution shall be called in questionó and 

òthere is no limitation whatever on the power of the Majlis-e-Shoora (Parliament) to 

amend.ó But that is by no means the end of the matter. These clauses have to 

be reconciled with the rest of the Constitutional pr ovisions which provide 

for, amongst other things, guarantees of due process, fundamental rights, 

observance of the principles of democracy, safeguarding the legitimate 

interests of the minorities  and independence of the Judiciary which have 

been expressed by the People with a degree of clarity.  

13 In our jurisprudence, it is by now well settled that the Constitution 

has to be read organically and holistically. Individual Articles or clauses of 

the Constitution, if read in isolation from the rest of the Con stitution, may 

mislead the reader. This is so because the meaning of the Constitution is to be 

gathered from the Constitution as an integrated whole not, it may be said, as 

a mechanical deduction, but based on reason. It is the ancient but simple 

wisdom of  sage wise men which has been distilled through the logic and 

deductive reasoning of precedent, leading to the rule of interpretation 

requiring the Constitution to be read as an ôorganic wholeõ.  

14. The rationale for the rule is universal logic and transc ends the divide 

between the various prevalent systems of law. Thus we have common law 

constitutionalists such as Laurence Tribe and Michael Dorf warning us 

against òapproaching the Constitution in ways that ignore the salient fact that its 
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parts are linked into a whole - that it is a Constitution, and not merely an 

unconnected bunch of separate clauses and provisions with separate histories that 

must be interpreted.ó  It is this very logic which informs the comment of a Civil 

Law scholar like Dr. Conrad who  reminds lawyers òthat there is nothing like 

safe explicit words isolated from a general background of understanding and 

language. This is particularly so in the interpretation of organic instruments like a 

Constitution where every provision has to be related to the systemic plan, because 

every grant and every power conferred is but a contribution to the functioning of an 

integrated machineryé it will not do to discuss such concepts as [mere] ôpolitical 

theoryõ irrelevant to textual constructionó (quoted in  Munir Bhatti vs. the 

Federation (PLD 2011 SC 407).  

15. The same undeniable logic comes from the wisdom of such savants as 

Maulana Jalaluddin Rumi in his parable of the elephant in the dark of night or 

the Greek ancient Hippocrates. The wisdom and logic of this should be self 

evident, but I can advert briefly to the case of Munir Hussain Bhatti supra, 

wherein was recounted the story of five men and an elephant on a dark night 

who, groping and touching different parts of an elephantõs anatomy, 

construct an image of the animal which is disjointed and wholly inaccurate. 

One, touching its ear thinks it is like a fan, the other likens it to a pipe by 

feeling its trunk and so forth, depending on the part each has touched. 

Thatò[t]he inability of each man to look at the elephant holistically is obvious. As the 

Maulana says, these men in the dark did not have a lamp to show them that the 

elephant was one composite organism, whose constituent components were to be seen 

together if the whole was to be understood, without errors of perception. The Greek 

ancient, Hippocrates (quoted by Eduardo Galeano in his book ôMirrorsõ) in the same 

vein, said that òthe nature of the parts of the body cannot be understood without 

grasping the nature of the organism as a wholeó. It is, therefore, crucial for us, 

consistent with reason, to look at the Constitution as a whole if we are to make sense 

of [its provisions] ôorganicallyõ. Looking at the Constitution any other way would 

lead the reader astrayó.     
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16. This indeed is the irrefu table logic which impels me to the view that 

Article 239 of the Constitution has to be read as being one small cog in the 

Constitutional machinery and has little significance as a stand-alone 

provision. Based on precedent we have observed in the case of Munir Hussain 

Bhatti supra that òé the Constitution has to be read holistically as an organic 

document.ó   

 
The Dubious Provenance of clauses (5) and (6) of Article 239 : 

17. Secondly, it is significant to recall the oft ignored fact that clauses (5) 

and (6) as reproduced above were not part of the Constitution as originally 

framed. These provisions were inserted in the Constitution by General Zia -

ul -Haq in 1985 through a process which does not inspire the same kind of 

legitimacy as the process which culminated in the framing of the original 

Constitution. The dubious provenance of these clauses makes it doubly 

difficult for the Court to rely upon them for overriding the letter and spirit of 

the entire Constitution. This is a position with regard to clauses (5) and (6) 

which has already been adopted in various precedents. It has been held in the 

case titled Mahmood Khan Achakzai vs. Fderation of Pakistan (PLD 1997 SC 426) 

that ò[i] n the Constitution of 1973 in its original form Article 238 provides for 

amendment of the Constitution and Article 239 lays down the procedure for such 

amendment and is composed of seven clauses é [of the] amendments in Article 239, 

the major amendment is in clause (6) which is substituted by fresh provision 

providing that for removal of doubts, it is hereby declared that there is no limitation 

whatever on the power of Majlis-e-Shoora (Parliament) to amend any provision of the 

Constitution. [F]or the time being it would suffice to say that freedom bestowed upon 

the Parliament in clause (6) of Article 239 after amendment does not include power 

to amend those provisions of the Constitution by which would be altered salient 

features of the Constitution é Article 239 cannot be interpreted so liberally [as] to 

say that it is [an] open-ended provision without any limits under which any 

amendment under the sun of whatever nature can be made to provide for any other 
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system of governance, for example, monarchy or secular, which is not contemplated 

by the Objectives Resolutionó.   

 
The Meaning of òAmendmentó: 

18. What the Federation also seems to have overlooked in its reading of 

clause (5) as worded is that it only purports to oust the jurisdiction of the 

Court to judicially review a Constitutional òamendmentó; likewise, what 

clause (6) signifies is the Parliamentõs seemingly open-ended power to 

òamendó any of the provisions of the Constitution. Both provisions still 

donot oust the jurisdiction of the Court to determine with precision what it is 

that falls within the ambit of the terms ôamendõ and ôamendmentõ and what 

doesnõt. Although there are multiple meanings given for these terms in 

various dictionaries such as Websterõs and the Oxford English Dictionary, 

one thread which prominently runs through the meanings is that it connotes 

correction of an error or omission ; to make better or change for the better. 

One useful extract from the case titled Raghunathrao Ganpatrao vs. Union of 

India (AIR 1993 SC 1267) can be cited for its logical exposition of this point. 

While considering these words it was note d by the Indian Court that the 

words had a Latin origin òemendereó which means òto correctó. In relying on 

the treatise on ôConstitutionsõ, ôConstitutionalismõ and ôDemocracyõ, it was 

observed that òan amendment corrects errors of commissions or omissions and it 

modifies the system without fundamentally changing its nature i.e. an amendment 

operates within the theoretical parameters of the existing Constitution.ó Another 

reason why such reading of clauses (5) and (6) commends itself is that these 

clauses were thrust into the Constitution by a dictator (as discussed below) 

and were not consistent with the original Constitution.   

19. It is also helpful to note that the wording of clauses (5) and (6) of 

Article 239 of the Constitution appears to have been borrowed from Article 

368 of the Indian Constitution but with some very significant omissions. 

Article  368 ibid provides for an expansively worded  power of Parliament , 
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inter alia, to vary the Indian Constitution. It has been stated therein that 

òParliament may in exercise of its constituent power amend by way of addition, 

variation or repeal any provision of [the Indian] Constitution in accordance with the 

procedure laid down in this Articleó. This wording was introduced in the Indian 

Constitution in 1971 and w as within the contemplation of the National 

Assembly in 1972-73 when our Constitution was being debated. It was in this 

context that questions arose in the Assembly and were considered in relation 

to the amending power to be granted to Parliament in Pakist an. The 

significance of this divergence is elaborated later in this opinion.  

20. Another useful purpose is served in comparing the amending 

provisions in Article 239 of our Constitution with clauses (4) and (5) of 

Article 368 introduced into the Indian Con stitution in 1976. These latter 

clauses precede the introduction of clauses (5) and (6) ibid in our Constitution 

by nine years. Due to the very close similarity of the aforesaid clauses (5) and 

(6) with clauses (4) ad (5) of Article 368 of the Indian Constitution, it is 

apparent that the amendments introduced into Article 239 of our 

Constitution in 1985 were borrowed directly from the wording of clauses (4) 

and (5) of the Indian Constitution. The fact remains that our Constitution did 

not contain clauses (5) and (6) in Article 239. It was though undemocratic and 

dictatorial intervention that on the 17 th of March 1985 Presidentõs Order 20 of 

1985, misleadingly called the Constitution (Second Amendment) Order 1985, 

was issued. I say misleadingly because there was no pretence at adhering to 

prescribed Constitutional norms and procedures for amending the 

constitution. The said Presidential Order 20 of 1985 was subsequently given 

cover by the Constitution (Eighth Amendment) Act 1985. It is not necessary 

in this op inion to consider the validity of Presidential Order 20 of 1985 

because the same is not before us. However the historical backdrop of clauses 

(5) and (6) and their undemocratic genesis can help us in interpreting Article 

239 and the words ôamendõ and ôamendmentõ used therein. One very 

significant difference, however, remains between our Constitution and the 
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Indian Constitution in respect of the amending powers of Parliament. This 

difference is that the Indian Constitution confers a constituent amending 

power on the Indian Parliament. Such power has not been conferred on our 

Parliament even through the amendment brought about through the 

Presidential Order 20 of 1985 by the originator and draftsman of the said 

Order. Secondly, while the Indian Constitution as  amended provides for a 

seemingly unlimited power of amendment, this is not the case in Pakistan. To 

elaborate, clause (5) of Article 368 of the Indian Constitution stipulates that 

òthere shall be no limitation whatever on the constituent power of Parliament to 

amend by way of addition, variation or repeal of the provisions of [the Indian] 

Constitutionó. Our Constitution in stark contrast does not use the word 

òconstituentó or the words òby way of addition, variation or repealó. The 

reason for this difference may not be hard to find. The dictatorial proclivities 

of Gen. Zia ul Haq are a part of our historical record which cannot be 

ignored. In fact his name was vaingloriously  mentioned in Article 270A of 

the constitution until it was removed therefrom in the year 2010, through the 

eighteenth Amendment. Many changes (such as the notorious power under 

Article 58(2)(b) empowering the President to dissolve the National Assembly) 

were made by him in the Constitution through the (Second Amendment) 

Order, 1985 which had the effect of distorting the Constitution in material 

ways. It appears there was an apprehension on the part of General Zia that 

granting the constituent amending power to Parliament after its revival, 

would have enabled it to exercise unlimited const ituent amending powers 

and thus to roll -back the amendments so made by the General. In this 

backdrop it was to provide a backstop to such possible roll -back that only a 

limited power of amendment rather than a constituent power to amend was 

introduced into  the Constitution.  The wording of Article 239(5) and (6) thus 

highlights the limitations which inhere in Parliamentõs power to amend as 

opposed to an unlimited constituent power including the power to repeal 

vested in the Indian Parliament.     



99  
 

What is the Dogma of Parliamentary Supremacy or Sovereignty?  

21. Besides a decontextualized reading of Part XI of the Constitution, the 

case of the Federation - that it is within the power of Parliament to bring 

about any change in the content of the Constitution and such change may not 

be judicially reviewed, appears to be based upon a constitutional theory 

(considered below) propounded by the constitutional scholar A.V. Dicey in 

relation to the British Parliament. In my view, this theory cannot be relied 

upon to answer the seminal questions faced by the Court today. A clear-

headed examination of Diceyõs theory makes it evident that its was 

formulated in the historically and sociologically peculiar context of 

nineteenth century Britain. Even in the British context, thi s theory is losing its 

significance over the last century. It is wholly unwarranted to import this 

theory into the constitutional context of Pakistan, where the theory has never 

before held sway and where it has in fact been repudiated through a peopleõs 

struggle translated into the Constitution. It is to this discussion that we can 

now turn.  

 
What is Parliamentary Sovereignty:  

22. The notion of Parliamentary sovereignty or supremacy is a principle 

of constitutional law in Britain which, on account of our c olonial history, has 

had a lasting impact on our thinking even after independence, and has at 

times, dulled the significance of our own post independence aspirations. It 

was towards the later part of the 19th Century in Britain when A.V. Dicey 

who, in the words of Lord Steyn was Britainõs ògreatest constitutional lawyer,ó 

propounded his concept of Parliamentary sovereignty. According to him, 

Parliament had òunder the English Constitution, the right to make or un-make any 

law whateveró and further, òthat no person or body is recognized by the law of 

England as having a right to override or set aside the legislation of Parliamentó. To 

leave no doubt as to the unchallengable and unlimited authority of 

Parliament, Dicey went on to state that òany act of Parliament, or any part of an 



100  
 

act of Parliament, which makes a new law or repeals or modifies an existing law, will 

be obeyed by the Courtsó.  This notion has historically been accepted by the 

Courts in Britain as the defining feature of British constitutional 

jur isprudence. It is this concept of Parliamentary sovereignty which can 

justifiably be seen as providing for an obedient judiciary, subservient to a 

supreme Parliament and without the power of judicial review over legislative 

acts.  In our jurisprudence it i s beyond question that Courts in Pakistan do 

have the power and, in the past, have struck down legislation made by 

Parliament, though to date, a constitutional amendment has not been struck 

down.  

 
Critiques of Parliamentary Sovereignty within Britain:  

23. Even within Britain, this expansive concept has lately been seen by 

some scholars and judges as an anachronistic fiction, particularly in the wake 

of the UK Human Rights Act 1998 and the strident, ever-increasing role of 

European Community laws and polici es in Britain. When such overriding 

laws and policies are adopted in Britain, there is inevitably an erosion of the 

sovereignty of the British Parliament as a Constitutional principle. Again, 

Lord Steyn (writing in the House of Lords) can be quoted from th e relatively 

recent opinion in the case titled Jackson v. Attorney General ([2005] UKHL 56). 

According to him, òthe European Convention on Human Rights as incorporated 

into [UK] law by the Human Rights Act, 1998, created a new legal orderéThe 

classic account given by Dicey of the doctrine of the supremacy of Parliament, pure 

and absolute as it was, can now be seen to be out of place in the modern United 

Kingdom.ó The point to be noted is that the Federationõs case relies upon a 

view of parliamentary soverei gnty which is losing currency even inside 

Britain where it originated and where it still has constitutional relevance.  

 
Why the Doctrine of Parliamentary Sovereignty does not apply in Pakistan:  
 
24. In Pakistan there is no room for the antiquated views expressed by 

Dicey in the 19th Century. This is on account of at least two reasons: firstly, 
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this is due to the long-standing difference between our differing 

constitutional contexts and even more significantly the fact that 

parliamentary sovereignty did not  match with the aspirations of our people 

who have, through their struggle, replaced it with the notion of the 

supremacy of the òwill of the Peopleó as crystallized in our written 

Constitution. We have observed in the case of Muhammad Azhar Siddique vs. 

Federation of Pakistan (PLD 2012 SC 774) that òé there is no justification in our 

dispensation, for muddying the crystal and undefiled waters of our constitutional 

stream with alien and antiquated, 19th Century Diceyan concepts of Parliamentary 

supremacy. These concepts have lost currency even in their own native lands. In the 

afore cited case, we have held that òit is about time, sixty-five years after 

independence, that we unchain ourselves from the shackles of obsequious intellectual 

servility to colonial paradigms and start adhering to our own peoplesõ Constitution 

as the basis of decision making on constitutional issuesó. 

 
The difference between Britainõs constitutional context and Pakistanõs: 
 
25. It is important to recall that Dicey formulated his theor y in the 

constitutional context of the judiciary in Britain. The House of Lords, the 

apex Court in Britain has historically been an integral part of Parliament and 

remained so until very recently when in 2009 a Supreme Court was finally 

created separate from Parliament. Prior to that, the upper house of the British 

Parliament, apart from being a component of the legislature was also, as a 

singularly unique feature of the British Constitution, the last Court of appeal 

in the realm. The legislature, therefore, under the British Constitution 

contained within its fold the Judiciary and the Executive also. This happened 

over a period of eight centuries starting with the signing of the document 

called Magna Carta in 1215. It is on account of statute and constitutional 

evolution that non -hereditary Lords of Appeal in Ordinary (òLaw Lordsó) 

were created as part of the upper house of Parliament ò[f]or the purpose of 

aiding the House of Lords in the hearing and determination of appealsó. This, 
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however, did not detract from the constitutional principle that it was 

Parliament which was sovereign and the Law Lords were constitutionally 

obliged to obey the command of Parliament expressed in legislation. 

Furthermore a body of persons which is a sub-set of one of the houses of the 

British Parliament, by its very nature is part of Parliament and not 

independent of it. One has only to understand this fundamental feature of 

the British Constitution, to see at once the radical divergence from the British 

model represented in the notion that in Pakistan òthe independence of the 

Judiciaryó is to be òfully secured.ó  

 
The Pakistani Context:  

26. Even during colonial times, the judiciary in the sub -continent, unlike 

the apex Court in Britain, remained a separate legal organ of State not a mere 

subset of the legislature. The courts were, in colonial times created under 

statutes passed by the British Parliament and were, legally speaking separate 

from the Indian Legislature or the Indian Executive. In the wake of Pakistanõs 

independence, this principle has been adhered to even more emphatically. 

The Objectives Resolution of 1949 and every single constitutional document 

that was subsequently adopted by the framers of our Constitution has given 

voice to the aspiration of the People that òthe independence of the judiciary shall 

be fully securedó. 

27. Likewise, it is worth recalling that Diceyõs theory was formulated in 

the context of a Britain which did not and, to an extent, still does not, possess 

a written code encapsulating its Constitution . The British Parliament does not 

derive its legislative and constituent powers from one Constitutional 

instrument adopted through an exercise aimed expressly at delineating the 

powers of the organs of the State. Its power is that of the all-powerful King 

(pre Magna Carta) which has percolated and diffused so as to be exercised 

now by the King in Parliament. The British Parliament, in the legal sense, is 

thus still seen as being above the Constitution and not under it. Again, this 
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was never the case in Pakistan. At least since the Government of India Act, 

1935, constitutional arrangements have remained defined in codified laws 

from which all institutions of the state, including Parliament (at the time 

called the òCentral Legislative Assemblyó) derived their powers. 

28. Mainly, it is these aspects of the system of Parliamentary sovereignty 

in Britain which differentiate it from the Constitutional dispensation defining 

the powers of Parliament in Pakistan. The point that needs to be understood 

is rather simple: the sovereignty of the Parliament in Britain, as described by 

Dicey may be a fundamental feature of the British Constitution but it has no 

room and little relevance in our jurisprudence other than to highlight the 

contrast between the legal systems prevalent in the two countries. This has 

especially been the case in the post-Independence era, on account of the long-

suppressed aspirations of our people. The history of our constitutional 

development since 1947 is a story of radical departures from the British 

constitutional model including the doctrine of Parliamentary Sovereignty. It 

is this history which must now be examined.  

 
Pakistanõs Post-Independence Rejection of Dicean Parliamentary 
Sovereignty:  
  
29. This story must begin with the days of the pre -independence colonial 

era. The administration of India at the time was driven in line with the times, 

by the colonial imperative. The people of India did not have a say in choosing 

the mode of their own governance. They were, until 1947, the subjects of the 

ôEmperor of Indiaõ, the ôIndia Emperatorõ (dropped by S.7(2) of the Indian 

Independence Act, 1947). These imperial legal titles were not merely 

symbolic but were made manifest in every expression and facet of the 

government of India. In this constitutional  arrangement, the King in 

Parliament in Britain was at the apex of a pyramid as the source of all laws 

and power, with the people of India at its base. Thus it was that laws for 

India were made by a handful of men sitting in Westminister and Whitehall 
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where, as aptly put by Prof. Ranjit Guha, òthe law did not even remotely issue 

from the will of the people.ó The point here is not to make any political 

judgment or to comment on what was right or wrong with that system. The 

purpose is to state objectively the prevailing reality and to identify what was 

meant to change with the advent of independence. The most fundamental 

change which, undeniably was intended to occur was the inversion of the 

power pyramid of the pre -independence era. The governance model i.e. the 

Constitution of independent Pakistan was to issue from the will of the people 

of Pakistan as expressly stated in the Preamble itself. The clinical prose of a 

staid legal opinion cannot come close to describing the anticipation of an 

order where the people would replace the King in Parliament, as the source 

of the Constitution. I must, therefore, invoke Faiz Sahib who later articulated 

the hope and belief of the people that the òpromised tomorrow had arrived and 

those rejected and spurned from the avenues of power, the sanctum sanctorum, were 

to be enthronedó. That this aspiration has, to date, remained confined to words 

on paper is not a fault of the Constitution, but of its implementation  through 

governance which recognises the primacy of the People for whose benefit the 

organs of the State have been created.  

 
Unnecessary servility to the colonial model:  

30. It is essential not to lose sight of this bedrock of our Constitutional 

foundation because it is this foremost premise which, more than everything 

else must distinguish the colonial era from post -independence Pakistan. It 

was this central issue which the majority of our Federal Court, in my humble 

view, overlooked while deciding Federation of Pakistan vs. Maulvi Tamizuddin 

(PLD 1955 FC 240), a case which then set back our polity by holding that 

despite 1947, Pakistan and its citizens still owed fealty and allegiance to the 

British monarch. The majority failed to realize the significant paradigm shift - 

the inversion of the power pyramid of the pre -independence era - which 

national independence was supposed to bring about. It was only the iconic 
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Justice A. R. Cornelius, who correctly appreciated the legal significance of the 

struggle of the people of Pakistan for independence, which had upturned the 

established constitutional arrangement, bringing the will of the people to the 

helm of affairs and relegating the King to the position of mere titular head of 

the new Dominion of Pakistan. The seminal points Cornelius, J. raised in his 

dissent in the Tamizzudin case remain of significance to us, even today as we 

chart the future course of Pakistanõs constitutional law. 

31. It was on this fundamental issue that Cornelius, J. differed with the 

majority. He approvingly noted the reasoning of the Sindh High Court which 

had held that òthe key to the Indian Independence Act, 1947, is the independence of 

Pakistan, and the purpose of section 6 of that Act is to efface the supremacy of the 

British Parliament.ó Later in his opinion, Cornelius, J. boldly asserted that the 

Constituent Assembly of Pakistan was ònot a creation of the British 

Parliamentéó It was simply òa body representative of the will of the people of 

Pakistan in relation to their future mode of Government. The will of the people had, 

upto that time, been denied expression in this respect, through the presence, by virtue 

of conquest and cession, of the undisputed and plenary executive power in India of 

the British Sovereigné that power did not owe its existence to any lawéó 

Cornelius, J. noted that this state of affairs had changed in 1947. After 1947, 

ò[t]he autonomy of the country, its independent power to control its own affairs, both 

internal and external, was embodied in the three great agencies of the State, the 

Constituent Assembly, the Executive and the Judicatureó. 

32. By this remark, Cornelius, J. repelled the observation of Justice Akram 

who concurred with Munir, CJ by concluding that ò[i]t would be a strange 

supposition to make that the British Parliament, while framing an interim 

Constitutional Act for Pakistan, acted in a manner contrary to its own principles and 

traditionsé[ Therefore,] the assent of the Governor-General is necessary before any 

constitutional measure framed under section 8(1) of the Indian Independence Act, 

1947, can pass into law.ó In effect, then, the majorityõs entire decision rested on 

the misleading notion that Pakistan must continue to defer to the principles 
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and traditions of the British Parliament, even after achieving independence in 

1947. For the reasons detailed in this opinion, I find myself unable to agree 

with the views of Akram, J. And I wholeheartedly subscribe to the views of 

Cornelius, J. expressed in his dissent which have been vindicated by history 

and precedent. 

Taking on the reasoning of the Dewan Textiles  case: 

 
33. Both Mr. Khalid Anwar Sr. ASC and the learned Attorney General for 

the Federation specifically relied on and subscribed to the opinion expressed 

in the case of Dewan Textile Mills Ltd. vs. Pakistan (PLD 1976 Karachi 1368). It 

is for this reason the postulates in this case must be noted, examined and 

addressed. In the cited case the Preamble has not only been disregarded, the 

will of the People has been denigrated as a myth and a fiction.  I say with 

respect, terming the will of the People a ômythõ or a ôuseful fictionõ flies in the 

face of every rule of reason and every canon of interpretation. The case of 

Dewan Textile Mills Ltd., (which fortunately is not a precedent for us) and the 

dangerous implications of its tenor will be examined shortly becaus e the 

reasoning in the said case appeared to be the mainstay of the Federationõs 

argument before us that Article 239 of the Constitution invested Parliament 

with unfettered powers, which if exercised, could not be challenged in Court.  

34. To start with, af ter considering the views of a number of philosophers 

and political theorists, the learned Judge Abdul Kadir Shaikh CJ (writing for 

a three member Bench of the Sindh High Court) came to the conclusion that 

òhistorical facts show that the proposition that the ôpeopleõ establish the 

Constitutional fabric of the Government under a written Constitution, is just a myth 

ð perhaps a useful fiction ð a convenient metaphor.ó At another point, swayed by 

the views of ôsome thinkersõ, it has been remarked that the concept that the 

òConstitution proceeds from the people can only be regarded as a rhetorical flourishó. 

In making these observations, two important circumstances appear to have 

escaped the attention of the learned Judge. Firstly, that none of the theorists 
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and political thinkers by whom he was impressed, appear to have had the 

slightest interest in, or understanding of the Pakistan Constitution or of the 

historical context in which it was adopted. In fact most, if not all, of these 

theorists pre-date the Pakistan Constitution; some by centuries. Their 

thinking was the product of alien circumstances and the theories they 

expounded, therefore, could only be seen as abstractions or flights of surreal 

fancy when applied to the Pakistani context. Secondly, the Constitution itself 

stipulates that the Order established thereunder is created by the will of the 

People. Such will is also clearly stated in the Third  Schedule to the 

Constitution in express terms, if further textual support for this 

quintessentially democrati c and people centric concept is considered 

necessary. I cannot, therefore, see how a Judge of a Court created by the 

Constitution could refer to express words in the Constitution as ôa mythõ or ôa 

convenient metaphorõ. Lastly, the important change (considered below) made 

in the Preamble when compared to the Objectives Resolution, has been 

completely overlooked by the learned Judge while demeaning the People.  

35. We can examine some further observations and findings of the 

judgment in Dewan Textile Mills Ltd. in the light of our own Constitution. 

While considering the Preamble to the Constitution, it has been remarked 

that òthere is [a] similar preamble to the Constitution of the USAó. This premise in 

support of the judgment is inherently flawed. It could no t be more removed 

from the reality made obvious by the vastly dissimilar preambles to the US 

and Pakistan Constitutions. Likewise, the reference to what Chief Justice John 

Marshall of the US Supreme Court had to say in the case of McCulloch v. 

Maryland (17 U.S. 316 [1819]) in relation to the preamble to the US 

Constitution or the process of ratification of that Constitution can hardly 

have any relevance to the constitutional history of Pakistan or the events of 

the years preceding the adoption of our Consti tution in 1973 which have 

been briefly adverted to above. What also appears to have been missed out 
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by the learned Judge while considering the case of McCulloch v. Maryland 

supra is that the people of the United States did ensure their continued ability 

to exercise their constituent power even subsequent to the adoption of the US 

Constitution in 1787. This end was achieved by introducing rigidity in the US 

Constitution. As a consequence, the amending provisions incorporated in 

Article V of the US Constituti on can only be exercised through a 

constitutionally mandated process actively involving the People. The history 

of amendments in the US Constitution (proposed or passed), will confirm 

this as a fact. As a result, only 17 amendments (apart from the Bill of Rights) 

have been made in over 230 years of US history although over time several 

thousand have been legally  proposed. A similar objective in certain 

important respects has been achieved with much greater force in Pakistan 

because of provisions in the Preamble which clearly demonstrate that the 

amending power delegated as a grant to the chosen representatives is 

coupled with express directives which circumscribe the extent of the 

Parliamentary power under Articles 238 and 239 of the Constitution. Thus 

the amending power exercisable by Parliament as grantee under the said 

Articles, can only be invoked in obedience to the will of the People and 

subject to their command as set out in the Constitutional preamble. The 

debates in the National Assembly in 1972-73, highlighting the nature of the 

amending power are discussed later. 

36. We can now return to the reasoning in Dewan Textile, which by 

adoption forms the basis of the Federationõs case in defence of the 

contentious provisions of the eighteenth and twenty -fir st Amendments. It 

may be added that rather than themselves elaborating on or explaining flaws 

in the reasoning of Dewan Textile, learned counsel for the Federation, by 

whole-scale adoption, make the said case a pillar of their argument. The 

learned Attorne y General, in response to a Court query, also expressly made 

the Dewan Textile case an important basis for refuting the ôbasic structure 
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theoryõ relied upon by the petitioners. After considering the US Constitution 

but without noticing the marked differenc es between the said constitution 

and the above-noted text of our Constitution, the learned Judge proceeded to 

examine the ôhistorical factsõ leading to the revolutionary Constitution of 

France, the Constitution of the Fourth French Republic of 1946, the Weimar 

Constitution of Germany and the Soviet Constitution. It is on the basis of 

these five foreign constitutions with their own texts, which were the outcome 

of their own localized social and political conditions that the derisory remark 

has been made about the will of the people being a myth etc. It would in my 

humble opinion, constitute extreme folly to rely on the significantly different 

language and on the alien òhistorical factsó which came about in the USA 

and France in the late eighteenth and mid twentieth Centuries or in Germany 

and the former Soviet Union in the first half of the twentieth Century, for the 

purpose of interpreting the provisions of our own Constitution. It would be 

equally irrational to exclude from consideration those significant ev ents 

which led to the adoption of our Constitution with the wording and clearly 

defined contours of our own ôSocial Contractõ adverted to above. It must be 

reiterated that any reading of our Constitution must be firmly grounded in 

our own historical facts and constitutional text and not on the irrelevant 

historical facts of America or of countries in Europe.  

37. After terming the will of the people as legal fiction, the learned Judge 

nevertheless proceeded to pose for himself the question as to whether òafter 

the Constitution was framed é the People will retain and can exercise their 

sovereign constituent power to amend or modify that document by virtue of their 

legal sovereignty?ó Ignoring for a moment, the inconsistency with other 

comments of the learned judge noted above, this question, in my humble 

opinion, is posited on an erroneous premise. The issue is not as to whether 

the people of Pakistan can amend or modify the Constitution but whether 

Parliament can do so in such manner as is violative of the directives 

establishing the will of the People. The learned Judge also then considered 
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the writings of John Austin, Jameson, Williamson, Willoughby, Carlyle and 

many others and, based on their views, observed that òit was in the exercise of 

the ôconstituent powerõ that the ôpeopleõ framed the Constitution and invested the 

amending body with power to amend the very instrument they created. The 

instrument so created, by necessary implication, limits the further exercise of the 

poweró. This remark also misses the crucial point that in the petitions decided 

by Dewan Textile as also in the petitions before us the petitioners were/are 

NOT asserting a right to amend the Constitution. All they seek is to ensure 

that Parliament (which even according to the learned Judge is a delegate of 

the people), must remain obedient to and abide by their will which has been 

expressly set out in the words considered above. 

38. It is, in these circumstances that with utmost respect I find the 

questions framed in the case of Dewan Textile to be of little relevance to the 

real controversy before us viz. the power of Parliament to amend the 

Constitution and the limits on such power. This question was neither posed 

nor answered in the said case, nor has it been addressed in the arguments 

advanced before us.  Likewise, unnecessary reliance on political theories 

expounded by the thinkers (none dealing with Pakistan) named above, 

appears to have led the Court astray. The focus of the judgment was not what 

the text of our Constitution says about these issues, but rather what ôthe 

Juristsõ ð a carefully selected list of aliens, to be precise, of like-minded jurists 

preferred by the learned Judge, have said about the matter.  There is no 

reason why we should fall into the same error  by ignoring th e wording of the 

Constitution .   

39. I must, at this stage point out most respectfully another flaw in 

reasoning which has crept into the judgment in Dewan Textile and has 

resulted in the conclusion arrived at by the learned Judge. He has proceeded 

on the premise that the People have placed the amending power ôin their 

representatives without reservationõ. This most certainly is not the case. There 

are in all, nine directives of the People reproduced below . Eight of these 
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impose obligations on the chosen representatives of the People. The 

observation of the learned judge, inexplicably, completely ignores the 

obligation imposed affirmatively on Parliament, inter alia, to enforce the 

principles of democracy or to secure fully the independence of the Judiciary.  

Inherent in this affirmative obligation is the duty, by necessary intendment, 

to refrain from doing anything which impairs such independence or 

undermines such principles  or violates any of the other express commands 

binding the State and its organs.  One is  led  to  believe that the basis of the 

Courtõs above noted remark is no more than the view of some other jurists 

expressed either as abstract theory or validated by reference to ôhistorical 

factsõ which have no nexus with Pakistan. Today when we are called upon to 

examine the reasoning which drives this judgment, it should be clear that we 

have no obligation to uphold these views, particularly since no effort was 

made to found them on the Constitution read as an organic instrument in 

accordance with principles explained earlier in this opinion. Later in this 

opinion, I  have amply demonstrated the soundness of the view contrary to 

that of the learned Judge, from the text and context of our own Constitution.  

The Doubtful Assurance that the capacity of the  Political Process for 
Self-Correction makes Judicial Review Redundant:  

 

40. A major plank on which the Federation seems to rest its case is the 

assurance that, left to its own devices, Parliament will never, in the exercise 

of its amending power or other wise, encroach on the domain of the judiciary 

nor will it ever infringe the rights of the people as to enforcement of the 

principles of democracy and if it attempts to do so the people will check any 

such transgression. In other words, the Federation wants us to only trust the 

constraints put on Parliament by the political process which, in the 

Federationõs view, make judicial review of the Parliamentõs legislative action 

largely redundant, if not altogether unjustified. This is a view which is not in 

line with the Constitution read as a whole.  
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41. It need not be disputed that in a responsible democratic polity, public 

opinion and free elections will act as checks on Parliament. This, however, 

does not mean that the Constitution itself does not provide judic ially 

enforceable limits on the powers of Parliament. To identify these limits is to 

recognise the status of the Judiciary. To deny the existence of such limits and 

to clothe Parliament with ôsovereigntyõ and absolute supremacy over other 

State organs, will amount to creating a supra-Constitutional Parliament 

capable even of destroying the Constitution which created it. If Parliament is 

permitted to act thus, it would not, in my view, fall under the ambit of any 

judicial principle; it would amount to an abd ication of our constitutional 

duty.  

42. In a polity where the Courts are created by a written Constitution and 

not by Parliamentary fiat, it only follows that they owe allegiance to the 

Constitution and not to Parliament. Therefore, in Pakistanõs Constitutional 

dispensation, the duty of the judiciary is to protect the Constitution as the 

embodiment of the will of the People. Failing to do so will deny the role for 

which Courts have been created. This important consideration must be 

factored into the role of  Courts and Judges while interpreting the 

Constitution. There is no constitutional basis for any extraordinary deference 

(in the mode of British Courts) being shown to Parliament if in the process, 

Parliament is to be made free of any checks and constraints which the 

Constitution imposes on it. I am aware of the principle of interpretation of 

laws according to which Courts try and harmonise conflicting provisions of a 

law in an attempt to save it from being struck down through judicial review. 

Such rule, however, cannot be taken to mean the Court should contrive or 

invent an interpretation for the purpose of saving a law. This view is 

consistent with the existence of a written Constitution and was expressed as 

far back as 1958 in the case of Abdul Aziz v. the Province of West Pakistan by 

Cornelius J.  
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43. As a Constitutional principle it must also be kept in mind that the 

powers vested in and exercisable by Courts are not a matter of parliamentary 

grace or sufferance, but are granted for the purpose noted above viz. to 

protect the people against excesses, inter alia, of State organs and 

functionaries . As such these powers are to be guarded vigilantly against 

erosion and encroachment because the same are a grant of the Constitution 

for an important fiduciary pu rpose. The People who have granted the powers 

retain primacy in our Constitutional scheme . However, acknowledging the 

supremacy of the People, is very different from saying that Parliament is 

unfettered and can encroach on or reduce such powers granted to Courts, 

under the guise of amending the Constitution. The remarks of Bhagwati, J. of 

the Indian Supreme Court, sum up most appropriately the role of Judges and 

Courts in the post colonial dispensation. According to him, òit is necessary for 

every Judge to remember constantly é that [the Indian] Constitution é is a 

document é which casts obligations on every instrumentality including the 

Judiciary é to transform the status quo ante into a new human orderó. Cornelius, 

J. recognized this change in his lone dissent in the case of Maulvi 

Tamizuddin . The said case placed in historical context (elaborated elsewhere 

in this opinion) has amply demonstrated that a law made by Parliament does 

not necessarily represent the will of the People but still it is for Parliame nt 

(and not for Courts) to make laws . As constitutional adjudicators, we cannot 

pretend to be oblivious of the grim realities of our political process as also 

noted in the discussion below on Article 63A in Part II of this opinion. Given 

the facts before us in these petitions, we have no cause to accept the 

Federationõs assurance that the political process contains such inherent 

checks and mechanisms for quick course correction which make judicial 

review of constitutional amendments redundant.  

44. Before parting with this discussion, a quick response may be made to 

the Federationõs assurance that Parliament, when freed of judicial review, 

will behave only in a benign and rational manner. James Madison, one of the 
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framers of the American Constitution and an acute political thinker says in 

the Federalist Papers ò{i}f men were angels, no government would be necessary. If 

angels were to govern men, neither external nor internal controls on government 

would be necessary. In framing a government which is to be administered by men 

over men, the great difficulty lies in this: you must first enable the government to 

control the governed; and in the next place oblige it to control itself. A dependence on 

the people is, no doubt, the primary control on the government; but experience has 

taught mankind the necessity of auxiliary precautions.ó Judicial review is one of 

these òauxiliary precautionsó which acts as a foil to a Parliament which, for all 

its glory, may be in thrall of  a handful of party heads who may not even b e 

part of Parliament.  This has been elaborated in Part II of this opinion while 

examining Article 63A.  

The Case of the Petitioners: The Basic Structure Theory: 

 
45. The mainstay of the case of the petitionerõs was the ôbasic structureõ 

theory, a jurisprude ntial doctrine that evolved in the Indian jurisdiction. For 

reasons explained later in this section, I am not inclined to place unnecessary 

reliance on this doctrine either. However, considering the amount of time 

which was spent in supporting or opposing the said theory as a basis for 

decision in these petitions, I consider it necessary to devote some space to the 

consideration of this Indian theory. Very briefly  it can be summarized on the 

basis of judgments rendered by the Indian Supreme Court. It may be that in 

some superficial ways, this theory could resemble aspects of our own 

Constitutional scheme. But on account of the historical overlay carried by the 

theory and its connotations in our jurisprudence, it is inappropriate to use the 

term ôBasic Structureõ in this opinion when discussing our own Constitution .   

 
What is the Basic Structure Theory:  

46. Briefly put, the basic structure theory holds that the power of the 

Parliament to amend the Constitution does not extend to altering some 

fundamental features (the basic structure) of the Constitution and if an 
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Amendment is in conflict with such basic structure, it can and must be struck 

down. It is interesting to note that initially post -independence judgments in 

India did not support the basic structure t heory. In the case of Shankri Prasad 

vs. Union of India (AIR [38] 1951 SC 458) , the Indian Supreme Court held that 

Parliamentõs power to amend the Constitution was not subject to judicial 

review. This ratio was followed also in the case of Sajjan Singh vs State of 

Rajasthan (AIR 1965 SC 845). However, subsequently the line of reasoning 

adopted in these judgments was deviated from. This started with the case of 

Kesavananda Bharati vs. State of Kerala (AIR 1973 SC 1461) wherein it was held 

that certain essential or òbasic featuresó of the Constitution were beyond the 

amending power vested in Parliament under Article 368 of the Indian 

Constitution. In a number of subsequent judgments this principle was 

reiterated and in at least four other instances the Indian Supreme Court 

invalidated constitutional amendments passed by Parliament, on the basis of 

this theory.  

 
Critiques of the Basic Structure Theory within India:  

47. The basic structure doctrine has been subjected to widespread critique 

within the Indian con text. Critics allege that since the Indian Constitution 

nowhere specifies what its òbasic structureó really consists of, Judges of the 

Indian Supreme Court have nothing but subjective opinions to rely upon in 

making this determination. This, in turn, has t he effect of transforming the 

Court into a constituent body capable of over -ruling the elected Parliament of 

India on the basis of nothing more than the personal subjective opinion s of 

judges.  

48 There is indeed a great degree of uncertainty attached to the basic 

structure doctrine, which is something that the Supreme Court of India is still 

grappling with. There is some blurring of lines and lack of clarity with 

respect to the contours of the ôbasic structureõ in the Indian Constitution; thus 

what are the ôessentialõ or ôfundamentalõ features of the Constitution remains 
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a question which the Indian Supreme Court decides on a case by case basis. 

As such Parliament in India is handicapped in not knowing beforehand, as to 

what is or is not part of the ôbasic structureõ of the Indian Constitution.  Even 

in the Kesavananda case, there was disagreement amongst the judges as to 

what constituted the ôbasic structureõ of the Indian Constitution. Shelat, J. and 

Grover, J. added two more basic features to the somewhat elastic list: the 

dignity of the individual secured by the various freedoms and basic rights 

and the mandate to build a welfare state; and the unity and integrity of the 

nation.  Hegde, J. and Mukherjea, J. identified another list of basic features: 

sovereignty of India; democratic character of the polity; unity of the country; 

essential features of the individual freedoms secured by the citizens; mandate 

to build a welfare state and an egalitarian society, while Reddy, J., stated that 

elements of the ôbasic featuresõ were to be found in the Preamble to the 

Constitution and these were primarily: a sovereign democratic republic; 

social, economic, and political justice; liberty of thought, expression, belief, 

faith and worship; equality of status and of opport unity; parliamentary 

democracy; and separation of the three organs of the state.  Interestingly 

though even if all the basic features identified in these separate judgements 

were compiled in a list, this list would not be exhaustive. A detailed study by 

Dr . Ashok Dhamija shows that a total of 27 different basic features have been 

identified by various judges of the Indian Supreme Court so far, though there 

may not be a consensus among them as regards each feature.    

49. The Supreme Court of India has thus over time, in over thirty -nine 

cases, identified more and more basic features to the constitution; yet till date 

no exhaustive list of basic features is available for examination in the Indian 

jurisdiction. Thus at the time when a particular provision is s ought to be 

amended, the people or Parliament in India have no way of knowing 

beforehand whether that provision would fall within the ambit of the basic 

structure. As Dr. Dhamija makes clear, òit is only when the amendment has 

already been made and the amended provision is challenged before the Supreme Court 
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that one can know about that fact and also about the validity of the earlier 

amendment.ó  In stating this counter intuitive position Dr. Dhamija argues 

that Article 368 of the Indian Constitution should  be read as if the following 

insertions have been made (when in fact no such clause exists): 

ò(6) Notwithstanding anything in this Constitution 

(including this article), no basic feature of this 

Constitution can be amended so as to damage or destroy it.  

Explanation: The question whether a particular provision 

is a basic feature of this Constitution shall be decided in 

each individual case by the Supreme Court and the decision 

of the Supreme Court thereupon shall be finaló 

 
50. Though such an Article does not exist in the Indian Constitution, this 

is the practical effect of adopting the basic structure theory in India. The 

Supreme Court of India thus has become a òsuper constituentó body rather 

than an equal organ of the state. This, fortunately for us, is a result which we 

can safely avoid because of the Preamble to our Constitution as examined 

below. Therein we find nine expressly stated directives. We are not required 

to rely on the subjective opinion of Judges. The only question which will 

remain while de ciding a challenge to a Constitutional amendment would be 

as to whether the amendment is covered by a command spelt out in the 

Preamble. If an amendment is not covered by such command, it will not be 

open to the Court to strike it down. So, instead of an elastic and ever 

expanding list of basic features of the constitution identified by Judges, based 

on their own proclivities, the only question will be if the amendment under 

challenge is or is not covered by a directive of the People. This question is 

very different qualitatively from trying to find out if there is in fact a 

command at all which exists. This, in my view, is the defining difference 

between our Constitution and that of India.    

 
Why the Basic Structure Theory is largely Irrelevant in the  
Constitutional Context of Pakistan:  
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51. With great respect to learned counsel who appeared for both sides, it 

should be stated that just like the doctrine of parliamentary sovereignty, the 

basic structure doctrine which took root in an alien soil under a dis tinctly 

different constitution, needs serious critical examination before being pressed 

into use in aid of Constitutional interpretation in Pakistan. There is need for 

deep examination of the rationale and specific historical background which 

underpins for eign doctrines. Any grafting of an alien concept onto our body 

politic otherwise, is as likely to be rejected as an alien organ transplanted in a 

human body.    

 

The Preamble in the Context  of Constitutional Amendments in 
Pakistan:  

 
What is the Preamble :  
 
52. In the Pakistani context, judges do not need to make subjective 

speculations about the basic structure of the Constitution in order to exercise 

judicial review over constitutional amendments. We possess, in the shape of 

the Preamble to the Constituti on, the surest possible grounds for examining 

constitutional amendments . The Preamble of the Constitution is a charter 

comprising nine commands ordained by the people of Pakistan for all 

instrumentalities of the State, including the Parliament and the Judi ciary. The 

Preamble says that òit is the will of the people of Pakistan to establish an orderó.  

Here it is of utmost importance to note the debate which took place in the 

Constituent Assembly and the Constitutional point expressed by Prof. Raj 

Kumar Chakr averty, examined below. His speech makes it clear that the 

members of the Assembly were fully aware of the Constitutional question 

before them. It is a different matter that in 1949, the point of view of Prof. 

Chakraverty viz. that the People be placed above the State was not accepted. 

What is important is that twenty four years later, while adopting the 

Preamble, changes were made in the text of the Objectives Resolution which 

recognized the primacy of the People and as a consequence, the People were 
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placed above the State and their chosen representatives, as a constitutional 

principle. The Preamble does, therefore, act as the ôkeyõ to our understanding 

of the Constitution in terms of defining the legal relationship between the 

People, the State and the chosen representatives of the People. This has been 

elaborated below. For the present, for ease of reference, the 

directives/commands of the People as given in the Preamble are reproduced 

as under:-    

i. the State shall exercise its powers and authority through the chosen 

representatives of the people; 

ii. the principles of democracy, freedom, equality, tolerance and social justice, as 

enunciated by Islam, shall be fully observed; 

iii.  the Muslims shall be enabled to order their lives in the individual and 

collective spheres in accordance with the teachings and requirements of Islam 

as set out in the Holy Quran and Sunnah;  

iv. adequate provision shall be made for the minorities freely to profess and 

practice their religions and develop their cultures; 

v. the territories now included in or in accession with Pakistan and such other 

territories as may hereafter be included in or accede to Pakistan shall form a 

Federation wherein the units will be autonomous with such boundaries and 

limitations on their powers and authority as may be prescribed; 

vi. fundamental rights, including equality of status, of opportunity and before 

law, social, economic and political justice, and freedom of thought, 

expression, belief, faith, worship and association shall be guaranteed, subject 

to law and public morality; 

vii. adequate provision shall be made to safeguard the legitimate interests of 

minorities and backward and depressed classes; 

viii.  the independence of the judiciary shall be fully secured; and 

ix. the integrity of the territories of the Federation, its independence and all its 

rights, including its sovereign rights on land, sea and air, shall be 

safeguarded. 

 
53. It is in view of the well structured and considered wording of the 

Preamble that it has variously been called the ôgrundnormõ or the 

ôbeaconlightõ and the ôkeyõ to understanding the Constitution. The significant 

aspect of the Preamble is that òit has to be read for the purpose of proper 

interpretation [of the Constitution] in order to find out as to what scheme of 
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governance has been contemplatedó for Pakistan. Mahmood Khan Achakzai vs. 

Fderation of Pakistan (PLD 1997 SC 426). Such scheme of governance is in fact 

our own ôSocial Contractõ spelt out in understandable language and not 

dependent on theorizing and philosophizing.  

54. The language of the Preamble makes it clear that Parliament being a 

grantee of authority is a fiduciary of the People of Pakistan who are the 

source of temporal power in this country, and it can exercise only such 

authority as is delegated to it.  Such authority being a grant of the 

Constitution, by definition, cannot be untrammeled.  The Preamble records 

and reflects the extent of that delegation by giving the commands noted 

above. The people have given to Parliament the power to make laws for the 

fulfillment of their nine directi ves stated in the Preamble. Just like any 

delegate cannot exceed the terms of his grant, Parliament does not have the 

power to make any lawful amendments to the Constitution that manifestly 

defy any of the commands contained in the Preamble. If such amendments 

are indeed made, it would then be the duty of the judiciary to strike them 

down so as to ensure that the will of the people embodied in the Constitution 

prevails over that of one of the instrumentalities of the People viz Parliament. 

The issue as to whether or not an amendment is violative of these commands 

is a separate matter and will be dealt with in the second part of this opinion 

dealing with review of the eighteenth   and twenty -first  Amendments.  

55. Although the Preamble has found mention in a number of precedents 

of this Court, it must be respectfully stated that nowhere has it received the 

interpretation which its wording  calls for. At times a lot of emphasis has been 

placed on the Objectives Resolution but notice has not been taken of the 

wor ding in the Preamble which has redefined the relationship between the 

People and State of Pakistan. Perhaps one reason for this is that, heretofore, 

matters such as the meaning of certain terms and concepts in the context of a 

challenge to a constitutional amendment have ignored the crucial change of 
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wording adverted to above, and further discussed below . Another reason, I 

believe, appears to be our unnecessary infatuation with British notions of 

Parliamentary supremacy. Such notions have served Britain very well, but for 

Pakistan, it is time we are weaned of the colonial bosom and adhere to our 

Constitution, by factoring into our context the time, honoured differences of 

time, place and community, that is zamaan, makaan and ikwwan.   

 
 

The Unique features o f our Preamble:  

56. To start with, the unique nature of the Preamble to our Constitution 

may be taken note of. I have examined the Preambles to the Constitutions of 

various countries of the world. Twelve countries do not display a translation 

of their preambles in English on their websites. Of the remaining 162 

Constitutions only in 10 (not including Pakistan) does the preamble refer to 

an independent judiciary. It is of relevance that none of these preambles 

contains wording by way of command, comparable t o our Preamble which 

requires inter alia, that the principles of democracy shall be fully observed or 

that the independence of the Judiciary shall be ôfully securedõ. The command 

is addressed to the instrumentalities and functionaries of the State. This 

remarkable feature of our Preamble makes it unparalleled in the present day 

world. Can such uniqueness be disregarded? Surely not. It has, on the 

contrary, to be given a meaning commensurate with its unparalleled 

uniqueness. Added to this aspect of the Preamble is the conscious selection of 

language used therein. How are the words ôprinciples of democracyõ, 

ôindependence of the judiciaryõ and other commands to be read. Guidance 

must be taken firstly from the express wording of the Preamble itself. The 

debates, which took place within and outside the National Assembly 

between December 1972 when the Constitution Bill was introduced in the 

National  Assembly and April 1973 when it was adopted after a number of 

amendments had been made therein, may also throw light on this. 
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57. In the cases of Al-jehad Trust vs. Federation of Pakistan (PLD 1996 SC 

324), Government of Sindh vs. Sharaf Faridi (PLD 1994 SC 105) and Sh. Liaquat 

Hussain vs. Federation of Pakistan (PLD 1996 SC 504). The term independence 

of the Judiciary has been adequately defined. As for the principles of 

democracy which are to be fully observed, there is no controversy as to the 

system of elections and governance in place in Pakistan although the term 

democracy can have various meanings depending upon local context such as 

the definition of the term in the UK, in the Democratic Peoples Republic of 

Korea (DPRK) or as used in the cantons of Switzerland. For instance, run off 

elections or a system of proportional representation as opposed to ôfirst-past-

the-postõ (FPTP) could constitute observance of the principles of democracy 

as considered in Part II of this opinion.    

 
 

What the Preamble is Not:  

58. While discussing the Preamble, it will be useful to examine some 

generalisations from other Common Law ju risdictions as to the purpose and 

utility of a preamble as an aid to statutory (as opposed to constitutional) 

interpretation. This will enable us to examine and expose some 

misconceptions which, I say with respect, have unthinkingly been imported 

into our legal corpus from foreign jurisdictions as a result of un -examined 

assumptions. Thereafter, I will examine our own Preamble and Constitution, 

which we have already determined, contains exceptional wording.  

59. English precedent, and at times the opinions of prominent authors 

like Crawford, Craies and others are often cited in our jurisdiction as 

authorities on the rules of statutory interpretation. In determining the role of 

the preamble, as an aid to interpretation, these commentators have held it to 

be of limited importance.  Thus, in England for instance if the meaning of the 

enactments is clear and unequivocal without the preamble, the preamble can have no 

effect whatever. (Crawford); furthermore, [t]he preamble must not influence the 
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meaning otherwise ascribable to the enacting part unless there is a compelling reason 

for it: and a compelling reason is not to be found merely in the fact that the enacting 

words go further than the preamble has indicated (Crawford).  

60. These views, however, are not relevant when determining the role 

that the Preamble to our Constitution is meant to play in constitutional 

interpretation. This is so because, as mentioned earlier, our Constitution and 

the historical origins of its Preamble are materially different from that of the 

cursory preambles which are merely pointers to the subject matter of British 

statutes.  It is important to note that when the English judges talk of 

ôpreamblesõ, they are talking about preambles of a very different sort. For 

one, they are concerned exclusively with statutory preambles, not 

constitutional preambles; as noted earlier, they being obliged to be obedient 

to Parliament have never had any occasion to consider a constitutional 

Preamble, as none exists in Britain. The statutory preamble that the English 

are theorizing about is generally just a òprefatory statement é explaining or 

declaring the reasons and motives for, and the objects sought to be accomplished by 

the enactment of the statute.ó (Crawford). This prefatory statement is generally 

added by draftsmen tasked with putting together the words of the statute 

itself. The Preamble in a statute follows after the draft Statute has been 

framed or even if it precedes the framing, it is merely a prefatory statement. 

The case of a constitutional preamble which emanates from the People and 

their aspirations for a future order, particularly our unique Preamble with its 

exalted geneology, is altogether different and applying to it, mindlessly or 

dogmatically, the rules devised by English Courts for st atutory preambles 

would be to fall, as Prof. Hart notes, into the trap of alternatives of blind 

arbitrary choice, or mechanical deduction from rules with predetermined meanings. 

Such approach would be wholly unwarranted as it would belittle our 

Preamble which has been variously referred to as the ôgrundnormõ, the 

ôbeaconlightõ, and the ôkeyõ to understanding our Constitution. In my humble 

view it would be quite inappropriate to use such exquisite adjectives for the 
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Preamble and then, at the same time to say it is to have no relevance while 

interpreting provisions of the Constitution such as Articles 175, 175A, 63A 

and 51 or the changes made therein by the eighteenth  and twenty -first  

Amendments.   

61. The preamble to our Constitution, it should be noted, wa s not framed 

by mere parliamentary draftsmen after they had completed the text of the 

constitution, nor does it just ôdeclareõ the reason for the ôenactmentõ of our 

Constitution. A detailed look at the historical genesis of our Constitution 

shows that the chronology here is quite the opposite. The origins of the 

Preamble to the Constitution can be traced back to the Objectives Resolution 

passed by Pakistanõs first Constituent Assembly in 1949. The debates in the 

Constituent Assembly at the time show very cl early that the Resolution was 

to furnish the framework to be followed by the Constituent Assembly in 

setting out the system of governance for the country. It is the first key 

constitutional document which emerged after independence and its 

emergence predates that of the 1973 Constitution by almost a quarter 

century. It was framed in 1949 by a body comprising personages no less than 

the founding fathers. It was tabled by Mr. Liaqat Ali Khan and passed by the 

Constituent Assembly. The Preamble to the 1973 Constitution follows closely 

the wording of the Objectives Resolution  but with some material changes 

therein, considered earlier and elaborated below.  

62. We were taken through the historical parliamentary record of 1949, by 

learned counsel representing the Supreme Court Bar Association. She has 

shown that the Objectives Resolution was contentious and was not a 

consensus document. I do not think this submission has much relevance in 

these matters before us because I am not required to consider the Objectives 

Resolutions except for limited though important historical purposes. I am 

presently concerned only with the Preamble to the 1973 Constitution which 

after debate on the Draft Constitution Bill and material changes therein, was 
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adopted unanimously by all inc luding the representatives of the Federating 

Units. Therefore, any lack of consensus on the Objectives Resolutions can 

have little bearing on the importance of the Preamble as adopted 

unanimously and as it remains to date.  

63. One historical fact may, however, be noted. Prof. Raj Kumar 

Chakraverty, a member of the opposition from East Bengal was quite 

prepared to consider a solution to break the impasse which had emerged in 

1949 creating cleavage between members of the Constituent Assembly. A 

lady member of the Assembly was in agreement with Prof. Chakraverty. The 

minority members had expressed reservations as to the content of the 

Objectives Resolution when Prof. Chakraverty in his speech proposed an 

amendment that for the words ôState of Pakistan through its peopleõ the 

words ôpeople of Pakistanõ be substituted. His suggestion, however, was not 

accepted. It is of great significance that when the Objectives Resolution was 

proposed as a Preamble to the future Constitution and was presented as part 

of the Draft Constitution Bill in the National Assembly in December, 1972, it 

was modified along the lines sought by Prof. Chakraverty in 1949 and, I may 

add, for the same reasons which had motivated Prof. Chakraverty. It was 

explained by him in 1949 that according to his proposed amendment, it 

would mean that Allah Almighty had òdelegated His authority to the people of 

Pakistanó. In other words, the people are supreme and the State comes nextó. He 

went on to give his reasoning behind the amendment proposed by him. H e 

said òFirst come people and then the State é a State is formed by the people guided 

by the people and controlled by the people é but as the [un-amended] words stand in 

the Preamble, it means that once a State comes into existence it becomes all-in-all. It 

is supreme, quite supreme over the people é that is my objection. A State is the 

mouthpiece of the people and not its master. The State is responsive to the public 

opinion and to the public demand. But as the Preamble stands it need not be 

responsive to the public demand and public opinion. That is the danger and I want to 

eliminate that dangeró. Though Prof. Chakraverty was unsuccessful in 1949, 
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our Constitution makers in 1972-73 who were fully aware of the divisive 

debates of 1949, accepted what had been proposed by Prof. Chakraverty as a 

fundamental Constitutional principle. As a consequence, the People of 

Pakistan were given due status and recognition and they were specifically 

mentioned in our Constitutional Preamble as recipients of temporal 

òauthority to be exercised by [them] as a sacred trustó. This was a remarkable and 

fundamental change from the text of the Objectives Resolution where 

authority had been proposed to be delegated by Allah Almighty to the State 

of Pakistan and NOT its people. The second fundamental, and in my view 

crucial, difference was that in 1949 it was the Constituent Assembly which 

had resolved to frame the Constitution for the State of Pakistan. In 1973 as 

expressly stated in the Preamble it was the People who were by their will, 

creating the Constitutional Order as per their commands. These are 

remarkable features of the Constitution which appear to have escaped the 

attention of Courts. In the numerous precedents cited before us, it was worth 

noting that none deals with these crucial and meaningful differences; instead 

the Objectives Resolution and the Preamble are considered as being 

interchangeable. In my opinion this clearly is impermissible in view of the 

above discussion. No theory or philosophy or unexamined assumption ca n 

be used for the purpose of disregarding what the Constitution has said . In 

my humble opinion, the importance of this change was so obvious to Prof. 

Chakraverty and may well have led to a consensus and thus saved the 

Objectives Resolution from becoming divisive and from causing misgivings 

amongst some members of the Constituent Assembly representing the 

minorities.  This crucial change, however, was not commented upon by the 

learned Attorney General even though he was invited to do so.  I may add 

that the quality of the debate in the Constituent Assembly in 1949 reflects and 

highlights two relevant aspects of our Constitution; firstly, that the delicate 

issues of Constitutional law  were fully understood and comprehensively 
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debated by the members of the Constituent Assembly in 1949 and the 

National Assembly in 1973. Secondly, these debates should leave no doubt at 

all as to the importance of the Preamble and its relevance for understanding 

what the Constitution says about the relationship between the People, the 

State and State organs and also that it is not merely an introduction or preface 

and nothing more.   

64. The Preamble can, in its existing form, be seen as the embodiment of 

the nationõs social contract in outline. The architectural plan and mould 

which the People of Pakistan gave to their representatives in the National 

Assembly for the ôorderõ which they had chosen to construct for themselves, 

the State and its institutions. The relationship of the People with their 

instrumentalities is clearly containe d in the Preamble. It is the Constitution 

which was created to match this plan and to fit this mould and not the other 

way round. The job of the representatives of the People, as fiduciaries, was to 

adhere loyally to such architectural plan and thereby, to  fulfil the fiduciary 

obligation owed by them to the People of Pakistan. It must not be forgotten 

that the said plan dictated by the People contained, and still does, the nine 

commands reproduced above, including the requirement of a judiciary 

whose independence the State and its instrumentalities are required to fully 

secure and the principles of democracy which have to be fully observed. It 

would, in these circumstances, constitute grave error to apply the reasoning 

of English case law on statutory preambles to our Constitutional Preamble or 

to apply philosophical theories (examined below) to cases such as these 

petitions which require resolution in accordance with the Constitutional text 

and not on the basis of choosing one theory over the other because it matches 

the ideological leanings of the Judge. As Judges we must leave our personal 

inclination s behind when we sit in Court  as interpreters of the Constitution, 

and stay close to the Constitution which we are obliged by our Oath to 

òpreserve, protect and defendó. 
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65. There is another reason why case law from the British jurisdiction, 

relating to the relevance of preambles, is of limited significance for us. I have 

not come across any preamble forming part of a statute enacted by the British 

Parliament, which contains any command let alone commands comparable to 

the ones contained in our Preamble. It is a necessary aspect of the British 

Constitution, and its fundamental feature of Parliamentary sovereignty, that 

preambles can at best serve as aids to the construction of statutes and no 

person or body can give a command to Parliament.  This is clear from a study 

of British statutes; even those which are considered to have great 

Constitutional significance. For instance, the whole preamble to the 

Government of India Act 1935, which was to be the ôConstitutionõ of India, is 

all of eleven words stating that it is ò[a]n Act to make further provision for the 

Government of India.ó This preamble is not very different from the preamble to 

some statutory Preambles of Acts passed in 2015 including the Control of 

Horses Act 2015 and the Recall of MPs Act  2015. The preamble to the Control 

of Horses Act 2015 simply states it is ôAn Act to make provision for the taking of 

action in relation to horses which are on land in England without lawful authority, 

and for connected purposesõ. And, the preamble to the Recall of MPs Act  2015 

also simply informs the reader that it is an ôAn Act to make provision about the 

recall of members of the House of Commons; and for connected purposesõ These 

Preambles, respectively, to the Government of India Act 1935 and the Control 

of Horses Act 2015 and the Recall of MPs Act  2015 say it all about preambles 

coming up for consideration before British Courts. In fairness to the learned 

Attorney G eneral, he did advert to the relatively longer preamble to the 

Government of India Act 1919; but that preamble is also descriptive of the 

contents of the said statute and has, in the usual mode, been crafted for no 

other purpose, and certainly not with the  object of describing the scope or 

limits of the statute or the relationship of the people of India with their 

colonial masters. 
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66. It is no wonder, therefore, that Courts in Britain have accorded such 

an insignificant, and almost irrelevant, status to pr eambles generally. This 

generalisation appears at times to have been stated in some judgements cited 

before us, as a rule of universal application. However, for reasons explained 

in this opinion, this generalisation cannot be extended to the Preamble to our 

Constitution. The origins and historical value of the Preamble does not 

permit relegating it to the status of any ordinary statutory preamble similar 

to the typical preambles ômerely prefatoryõ to enactments of the British 

Parliament. The value of our ow n Preamble in setting out the relationship 

between the People of Pakistan and their instrumentalities, has already been 

discussed above and the Preamble should, therefore, be seen as sui generis, 

bearing no comparison to those statutory preambles which have resulted in 

the impression reflected in the works of text -book writers such as Craies and 

Crawford, quoted above. Bearing in mind the extraordinary difference in the 

status of our Preamble compared to the usual statutory preamble, it is, I say 

with great  respect, not possible to agree with the remark that the Preamble to 

our Constitution will serve the same purpose as any other preamble. State vs. Zia 

ur Rehman (PLD 1973 SC 49). Applying this dictum dogmatically would 

amount to comparing the proverbial ap ples and oranges and concluding that 

there is no difference between the two because both are fruits.  

67. The complete absence of any meaningful debate on statutory 

preambles in the British Parliament over the past two hundred years, will 

demonstrate irref utably the insignificance of preambles in the laws made by 

the British Parliament. Th is undeniable truth is clearly established from a 

review of  Hansard, the authorised record of transcripts of debates in the 

British Parliament. By comparison the intense and extensive debate on the 

Objectives Resolution spread over many days in 1949 in the Constituent 

Assembly shows the exact opposite. It is this remarkable difference which has 

been overlooked by the learned judge (a Barrister trained in the English legal 
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tradition) while making the above quoted remark about our Preamble. It is in 

this background, with respect to the learned Judge, I donot find it possible to 

agree with the remark that our Preamble òwill serve the same purpose as any 

other preamble.ó   

 
Comparison with other Constitutional Preambles:  

68. Having established the key differences between the understanding of 

statutory preambles in England, and our own Constitutional Preamble, it is 

important to consider for comparative analysis, the role of const itutional 

preambles in other countries notably those in the U.S Constitution and the 

Indian Constitution  referred to during arguments and in case law . The 

Preamble to the United States Constitutionð all 52 words of it ð is quoted 

below in full for referenc e: 

òWe the People of the United States, in Order to form a more perfect Union, 

establish Justice, insure domestic Tranquility, provide for the common 

defense, promote the general Welfare, and secure the Blessings of Liberty to 

ourselves and our Posterity, do ordain and establish this Constitution for the 

United States of America.ó 

 
69.      Despite the brevity and indeterminate fluidity of the US preamble, 

constitutional theorists in the US such as Lawrence Tribe and Michael Dorf 

are quite clear òthat it is improper to refer to the preamble in constitutional 

argument on the theory that it is only an introduction, a preface, and no part of the 

Constitution as enactedó. The Courts in the United States have thus frequently 

adverted to and placed reliance on their preamble despite its amorphous 

nature. The two learned authors are equally clear that a rule of construction 

will have to be invented without òapparent grounding in the Constitution itselfó 

to disregard the preamble or to relegate its status to that of a mere 

introduction, or preface, or to treat it as not being part of the Constitution. 

The entire nature and scheme of our Constitution require the same approach, 

having a much stronger footing than that in the US.  
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70. The Indian Constitution and case law  relating to a ôbasic structureõ 

theory devised by the Indian Supreme Court were also referred to by learned 

counsel for both sides. While examining the same the Indian Court is seen to 

have adverted to the Indian Preamble, so it would be appropriate to al so 

reproduce the same in extenso. It says:- 

òWe, the people of India, having solemnly resolved to constitute 

India into a SOVEREIGN SOCIALIST SECULAR 

DEMOCRATIC REPUBLIC and to secure to all its citizens: 

  Justice, social, economic and political; 

Liberty of thought, expression, belief, faith and worship; 

Equality of status and of opportunity; and to promote among them 

all 

Fraternity assuring the dignity of the individual and the unity and 

integrity of the Nation; 

IN OUR CONSTITUENT ASSEMBLY this twenty-sixth day of 

November, 1949, do HEREBY ADOPT, ENACT AND GIVE TO 

OURSELVES THIS CONSTITUTIONó  

 
71. The Indian Supreme Court has accorded much importance to the 

preamble to the Indian Constitution. In a series of cases, the most famous of 

which is the case of Kesavananda Bharati and more recently Ashoka Kumar 

Thakur, the Court held that  òwhen a constitutional provision is interpreted, the 

cardinal rule is to look to the Preamble to the Constitution as the guiding star é The 

preamble embodies the hopes and aspirations of the Peopleéó  Ashoka Kumar 

Thakur vs. Union of India (2008 [6] SCC 1).  The wording of the Indian 

preamble, and its recognition by Courts in India as the ôguiding starõ, does 

attempt to provide  the source of the Indian Constitution, indicating it s basis 

in social contract. Significantly, however, the Indian preamble does not 

contain language comparable to or nearly as explicit as that of our 

Constitution. In particular, it is important to note that the structural elements 

of our Constitution and t he representative ð fiduciary relationship does not 

find expression in the Indian preamble, nor do we find any commands 

similar to the express directives from the People which are the hallmark of 
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our Constitution. These are very significant differences between the Indian 

and Pakistani Constitutions which point to inadequate textual support for the 

basic structure theory in India and which highlight the opposite in Pakistan. 

More on this will be said below.  

72. There is ample precedent, not just from our jur isdiction, which 

establishes the unique role the preamble to a Constitution plays in 

constitutional interpretation. Nevertheless, both U.S and Indian Courts face a 

real problem while expounding the precise values outlined in their 

constitutional preambles.  This is so because, unlike our Preamble, the US and 

Indian preambles are nebulous and imprecise in terms of identifying with 

exactness both, the values of the Constitution and the relationship between 

the people and their representatives. It is a sense of frustration with this 

noticeable vagueness of language in the Indian preamble that recently 

compelled the Indian Supreme Court to declare that it is impossible to spin out 

any concrete concept of basic structure out of the gossamer concepts set out in the 

preamble [to the Indian Constitution] - Ashoka Kumar Thakur. Faced with a not 

very helpful preamble, the Indian Supreme Court was forced to rely on the 

individual inclinations of its Judges to come up with varying definitions of 

what constituted a basic structure of the Indian Constitution which then was 

held to be beyond the powers of Parliament to amend. Therefore, while I may 

admire the lyrical and revolutionary tone of the Indian preamble, borrowed 

mainly from Revolutionary France, I must sympathize wi th the Indian 

Supreme Court judges who have had to expound a whole ôbasic structureõ 

theory on the basis of these few uncertain words.  

73. We fortunately do not encounter this difficulty in Pakistan because 

the National Assembly in 1973 had the foresight to recognize the People of 

Pakistan as the repositories of temporal authority and to limit the State and 

their instrumentalities by imposing on them the constraints spelt out in the 

Preamble, whereby the People inter alia, instructed their representatives that 

a Constitutional order was to be established òby the will of the People wherein 
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the State shall exercise its powers and authority through the chosen representatives of 

the People é the principles of democracy é shall be fully observed é the territories 

é shall form a Federation wherein units will be autonomous é wherein provisions 

shall be made to safeguard the legitimate interests of minorities é wherein the 

independence of the judiciary shall be fully securedó. These extracts from the 

Preamble are being specifically referred to because of their relevance to those 

provisions in the eighteenth   and twenty -first  Constitutional amendments 

which will need to be examined for the purpose of determining if the same 

are in breach of the fiduciary duty of the representatives to remain bound by 

the will of the People so expressed.  

74. Here it may also be remarked that while there are no commands or 

even references to the judiciary in the preambles respectively, of the U.S or 

the Indian Constitutions, our Consti tutional preamble employ s express 

words, including well understood legal terms examined above  and contains 

also the specific directives noted above. There are thus, clear commands in 

our preamble which have the effect of circumscribing the powers of the State 

organs and functionaries and, in particular, dictating their relationship and 

responsibility towards the people generally, minorities specially, and the 

judiciary. It is on account of these commands it must be held that the people, 

minorities among oth ers, and the Judiciary respectively derive their rights 

and independence directly from the Constitution and not from Parliament. 

As noted earlier, these express directives, in unamended form, remain firmly 

imbedded in the Constitution even today.  

75. It i s in this background that we can now appreciate the reason why 

Courts in Pakistan, with some exceptions, have accorded such extra-ordinary 

importance to the Preamble not merely as an aid to construing the 

Constitution but also as the ôgrundnormõ and ôbeaconlightõ defining the 

Constitutional Order ordained by the People of Pakistan. In Asma Jilaniõs 

case, Hamood ur Rahman CJ approvingly described it as the òcornerstone of 

Pakistanõs legal edifice é and as the bond which binds the nation and as a 



134  
 

document from which the Constitution of Pakistan must draw its inspiration. 

Recently in the case of Dr. Mubashar Hassan v. Federation of Pakistan (PLD 2010 

SC 265), Ch. Ijaz Ahmed, J. has most accurately summed up the position of 

the Preamble. He noted that the Preamble é shows the will of the people é and is 

the key to understand[ing] the constitution. These are not idle words meant to 

pay lip service or to sing vacuous paeans to the Preamble without the 

intention of giving meaning to its exceptional nature and conten t. If indeed 

the Preamble is the cornerstone of Pakistanõs legal edifice or the key to its 

understanding then it cannot be reduced to the status of meaningless 

verbiage which is what necessarily will happen if it is held that Parliament 

has an absolute, unfettered and limitless power to change the Constitution, 

regardless of the commands in the Preamble.  

76. The arguments on behalf of the Federation imply that the Preamble, 

far from being the ôcornerstoneõ or ôkeyõ to the understanding of the 

Constitution,  has no meaning when it comes to defining the scope of 

Parliamentõs power to amend the Constitution. It may well be possible for 

Courts in India or the US to be non-plussed by the nebulous ideals expressed 

in their Constitutional preambles. As Prof. Tribe says ò[o]ne basic problem is 

that the text [of the US Preamble] leaves so much room for the imagination é [it] 

speaks of furthering such concepts as ôJusticeõ and the ôBlessings of Libertyõ.ó 

According to Tribe, however, ò[i]t is not hard, in terms of concepts that fluid and 

that plastic, to make a linguistically plausible argument in support of more than a 

few surely incorrect solutionsó. However, we as Judges and Courts created by 

our own Constitution donot find much  difficulty in identifying the 

commands which limit the Parliamentary power to change the Constitution, 

nor do we face any problem in noting that members of Parliament are but 

ôrepresentativesõ of the People having limitations and operating under 

constraints as next considered.  

Representatives : What does it signify:  
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77. The expression òrepresentativesó as used in the Preamble is very well 

understood in the jurisprudence of Pakistan. However, in order to explain 

the significance of the word in the context of the present discussion, it will 

help to start by looking at the dictionary meaning of this word.  

i) Blackõs Law Dictionary (8th Edition) defines a 

representative as òone who stands for or acts on behalf of 

anotheró. 

ii)  The Shorter Oxford English Dictionary (3 rd Edition) 

defines a representative as one òholding the place of, 

acting for, a large body of persons (esp. the whole people) in 

the working of governing or legislating; pertaining to, or 

based upon, a system by which the people is thus 

representedó. 

iii)  Websterõs Unabridged Dictionary (2nd Editi on) defines 

a representative as òa person duly authorized to act or 

speak for another or othersó. 

 
78. These and countless other dictionaries, precedents and legal texts 

from common law jurisdictions the world over, spell out the same meaning. 

The word òrepresentativeó, therefore, connotes one thing above all else; that 

the one who acts in a representative capacity is a person who has no power 

or authority of his own but derives his power or authority from a different 

repository and source of authority. In the present context, looking at the 

wording of the Preamble, the repository and source of authority are 

obviously the People of Pakistan while the members elected to the National 

Assembly who were entrusted in 1972-73 with the task of framing the 

Constitut ion in conformity with the directives of the People were to be seen 

as what they were viz. representatives of the People of Pakistan for the 

purpose. The speech of Prof. Chakraverty in 1949 in the Constituent 

Assembly (reproduced above) spells out the Constitutional principle which 

was accepted in 1973 by the National Assembly. 

 
The Limits of a Fiduciaryõs Powers: 
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79. As has been stated above, the language of the Preamble relevant for 

our present purpose is well defined in law. The form of the Preamble, is 

distinct and its uniqueness has been considered above.  The important 

feature that emerges from the constitutional language is that the members of 

Parliament hold their office in a representative capacity only , with all the 

limitations which inhere in such  representative capacity. For instance a 

representative who is a grantee of certain powers cannot disobey the grantor 

or dislodge the grantor.  Whatever they do in th e capacity of chosen 

representatives, effects the rights and interests of the people they represent, 

in matters relating to governance. It is well established in our jurisdiction that 

wherever a person is placed in a position where he exercises powers on 

behalf of others, and whereby the interests of such others are represented, the 

former is said to be acting as a fiduciary for such others. It is not necessary at 

this stage to mention the vast sea of authority and precedent defining what it 

means to be a fiduciary acting in a representative capacity, because the basic 

meaning of the word does not admit of much debate or ambiguity. It will be 

sufficient to refer to Suo Motu case No. 10 of 2009 where this Court has held 

that State functionaries òare fiduciaries, ultimately responsible to their paymasters 

i.e. the People of Pakistanó [2010 SCMR 885]. Moreover, the same basic meaning 

permeates the legal corpus of all common law jurisdictions. Thus a good 

definition of the word fiduciary is given in a relatively recent English case 

titled Bristol and West BS vs. Mothew [1996 (4) AER 698] where a fiduciary is 

defined as òsomeone who has undertaken to act for or on behalf of another in a 

particular matter in circumstances which give rise to a relationship of trust and 

confidence. The distinguishing obligation of a fiduciary is the obligation of loyaltyó.  

In the context which is presently being examined, it should be evident that 

the representatives of the People of Pakistan are meant to be single mindedly 

loyal to the People of Pakistan. This loyalty, as discussed below, can only be 

manifested if, in obedience to the command of the People, these 

representatives of the People, fully abide by and ensure fulfillment of such 
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command. This is a necessary and inextricable incident of being a 

representative of the People of Pakistan. This also highlights the reservations 

of Prof. Chakraverty, referred to above and accepted by the National 

Assembly twenty -five years later in 1973. 

80. It, therefore, logically follows that as the command of the People for 

instance, requires an independent Judiciary whose independence is to be 

fully secured or that the principles of democracy are fully observed  or that 

the legitimate interests of minorities are safeguarded, the representatives of 

the People comprising Parliament, cannot violate these dictates without 

breaching the fiduciary obligation owed by them to the People. It is this 

aspect of the present petitions which defines the limits of the power and 

authority of Parliament to make laws including acts of Parliament under 

Article 239 for amending the Constitution. This essential aspect of our 

Constitution imposes a bar on Parliament and Parliamentarians from acting 

as free agents unconstrained by their Constitutional status as fiduciaries of 

the People limited by the terms of their grant .  

81. The speech of Mr. Liaqat Ali Khan in the first post independence 

Constituent Assembly in 1949 sums up the legal and Constitutional position 

most aptly. He proclaimed that òthe people have been recognized as the recipients 

of all authority and it is in them that the power to wield it has been vested.ó Mr. 

Sirish Chandra Chatopadhyaya, another member of the Constituent 

Assembly echoed the same opinion but with even greater humility when he 

said that òthe citizens of our country are our masters. We are their servants.ó The 

same ethos of humility and servility pervades ò[the] timeless and prophetic 

principle of  governance, encapsulated in the well-known 

saying: (The leader of a people is their servant)ó. In the case 

titled Baz Muhammad Kakar vs. Federation of Pakistan (PLD 2012 SC 923), it was 

held that ò[o]ur constitution manifests the embodiment of this very principle when 

it obliges the highest executive functionary to carry out the commandments expressed 
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by the people in the form of the constitution and the law. Deviations by fiduciaries 

from these commandments must remain of the gravest concern to citizens and courts 

alike.ó For further historical context and relevance, it may be noted that the 

President in 1973 was late Mr. Zulfiqar Ali Bhutto, and the committee tasked 

with proposing the draft Constitution was a star -studded galaxy of legal 

luminaries (both treasury and opposition) with distinctly people centric 

orientations and must, therefore, be taken to have been particularly conscious 

of the nuances and connotations of the language which found its way into the 

Preamble as finally adopted. The People of Pakistan were no longer to be 

treated as subjects or as riyaya. They were, thenceforth to be the fountain-

head of all power in Pakistan replacing the King in Parliament. It was this 

poli tical creed which was then articulated in the starting lines of the 

Constitution that it was indeed the People of Pakistan who were the 

repositories of authority and that the Constitutional Order which was being 

established by their will had to have the we ll defined characteristics given in 

the Preamble as noted above. In the light of the Constitutional hierarchy 

mentioned above there is no legal principle which can justify disobedience to 

the Constitution, which embodies the  will of the People. This interp retation 

of the Constitution is not only consistent with the letter of the Constitution, it 

is in my opinion, the only legally sound way of reading the Constitution to 

reflect the meaning to be gathered from the words of the historic charter.  

 
82. The 1973 Constitution was adopted with consensus of the 

representatives of the federating provinces. This is a remarkable feature of 

the Constitution and can be acknowledged as the main reason why it has 

withstood the onslaughts of military dictators, and politica l parties elected 

with overwhelming majorities and has survived, although with some major 

distortions.  At this stage, it is important to examine the historical debates 

which led to the adoption of the 1973 Constitution on 12.4.1973. The United 

Democratic Front (UDF) which was the combined opposition in the National 
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Assembly had balked at giving its concurrence to the Constitution. The 

stance of UDF is most important and was issued on 9.4.1973 as a rejoinder to 

President Z.A. Bhuttoõs ôAide Memoireõ which wa s issued five days earlier. It 

may be noted as an historical fact that two federating units namely, 

Balochistan and North West Frontier Province (now Khyber Pakhtunkhwa) 

had serious reservations which UDF spelt out in the rejoinder. In these two 

Provinces the National Awami Party and the Jamiat Ulema -e-Islam were in a 

position to form the provincial governments. The representatives from these 

Provinces were also important components of the UDF. It is in this backdrop 

that the UDF rejoinder stated in categorical terms òthat in any country which 

has a written Constitution, the Constitution must be supreme. There is no question 

of any Institution of the State created by the written Constitution being in a position 

to override the Constitution or to nullify itó. Most importantly, two aspects of the 

Constitution were highlighted. Firstly, it was stated that òsome Institutions 

may have the power under the Constitution to amend it but that is not an inherent 

power of those organs but is a grant of the Constitutionó. Ignoring this 

fundamental principle is to undermine the Constitution itself. Secondly, it 

was rightly noted that òit is impossible to conceive a federal system in the context 

of absolute power over all state organs vesting in the National legislature éó. It was 

also stated in the rejoinder that òa federal system cannot work without an 

independent judiciaryó. To give context to the rejoinder, it may be noted that 

the precise wording in Chapter VII (Judicature) of the Constitution for 

ensuring the independence of the judiciary was a sticking point of difference 

between the majority in the National Assembly and the UDF. The difference 

was resolved when Part VII was drafted after material changes were made in 

the Draft Constitution Bill  and moreover in Part XI there was no provision 

ousting the Courtõs jurisdiction.       

83. It is with these material provisions of the Constitution that we are 

concerned because of the Courtõs role as the protector and defender, as 
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fiduciary of the People and as guardian of the Constitution. These 

constitutional provisions have no parallel in the Indian Constitution. In the 

circumstances, as will be discussed shortly, the doctrine developed by the 

Indian Supreme Court holding that the Indian Constitution has an 

unamendable basic structure, has little relevance for us, notwithstanding the 

emphasis placed thereon during arguments by both sides, for and against the 

adoption of such doctrine in Pakistan. The simple fact which emerges from a 

reading of our Constitution remains that as a constitutional principle, the 

stipulations commanded by the People have to be secured by the organs and 

functionaries of the State as a bounden duty. It is this fiduciary obligation 

which operates as a constraint on Parliament. The language used in clauses 

(5) and (6) of Article 239 of the Constitution can only be read in a manner 

which recognizes the fiduciary (and, therefore, subordinate) status of 

Parliament having derivative powers only, granted by the People of Pakistan. 

It is relevant that members of Parliament and Judges of this Court undertake 

through their respective Oaths that they shall òpreserve, protect and defend the 

Constitutionó and not just one provision thereof.   

 
Fiduciary Obligations:  

84. The obligation of representatives as delegates and fiduciaries needs to 

be further elaborated at this point. We already have a well entrenched 

understanding of the limits which the law attaches to a representative 

fiduciary position. Representatives with powers such as those mentioned in 

Article 239 wil l nevertheless have to remain obedient and loyal to those by 

whom they are chosen and for whom they act as representatives/fiduciaries. 

From amongst the extensive case law on fiduciary representatives, which 

exists in common law jurisdictions, there is one particularly articulate 

exposition of the fiduciary principle by Frankfurter J. of the U.S. Supreme 

Court. {SEC v. Chenary Corpn. [518 US 80 (1943)]. According to him, òto say a 

man is a fiduciary only begins analysis; it gives direction to further inquiry. To 
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whom is he a fiduciary? What obligations does he owe as a fiduciary? In what respect 

he has failed to discharge these obligations? And What are the consequences of his 

deviation from dutyó?  We can pose these questions in the context of the 

present petitions. It has already been demonstrated through express 

provisions in the Constitutional Preamble that the Peopleõs elected members 

in Parliament are only their representatives and act in a fiduciary capacity 

towards the People of Pakistan. As to the second question, it is equally clear 

that the fiduciary obligations which are owed by the representatives of the 

People include the obligation to loyally obey the command of the People. The 

command has been expressed in the Preamble to the Constitution requiring 

adherence to the same. The answers to the third and fourth questions 

articulated by Frankfurter J will be found in the sections of this opinion 

which follow.         

85. At this point, I wish to record that we repeatedly asked learned 

counsel representing the Federation but they did not answer the questions 

put to them from the Bench and to say if it was within the amending power 

of Parliament to do away with the principles of democracy by doing away 

with elections altogether, or to extend the life of Parliament; or to abolish 

fundamental rights; or to emasculate the Judiciary by interfering with its 

independence or to install a hereditary monarchy . It is these questions which 

arise most prominently from the stance adopted by the Federation. The 

learned Attorney General was also asked to state his position on these 

questions but he did not do so. What must the Court infer from this silence 

and lack of response other than to conclude that the Federation and its 

principal Law Officer cannot say that Parliament has such power. It appears 

the Federation has no basis, other than the decontextualised wording of 

Article 239 or the faulty reasoning of the High Court in Dewan Textile,, to 

argue that Parliament may do away with any provision of the Constitution 

including democracy and fundamental rights or that it can interfere with the 

independence of the Judiciary. It may be added that these queries were not 
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merely rhetorical, but were based on the text from the Constitution 

reproduced above. The Constitution does not state that Parliament enjoys 

supremacy over the Constitution itself. In fact quite the contrary is 

established in our jurisdiction wherein the supremacy of the Constitution 

over all State organs has to be recognized. It is in this context the foregoing 

questions were raised as a means of identifying the limitations of Parliament 

and to emphasize its status as a subordinate instrumentality of the People, 

created by them to subserve and implement their will. It is this wording in 

the Constitution which h as been ignored by learned counsel representing the 

Federation.  

86. The stance of the Federation is, in effect, that Parliament is capable of 

doing anything with the Constitution including the ability to distort and 

disfigure the Constitution in such mann er that it no longer remains the 

Constitution willed and adopted by the People. It will be such distortion and 

disobedience to the will of the people which may lead to overthrow and 

revolution. In the case of Mobashir Hassan vs. Federation of Pakistan (PLD 2010 

SC 265), I had the opportunity of writing an additional note in support of the 

unanimous decision of the Court. I reaffirm what was noted that stability and 

rule of law are the responsibility of and must be assumed by the executive 

organ of the State which also commands the majority in the legislature. This 

is the requirement of the Parliamentary democratic dispensation ordained by 

our Constitution. It was held that òpolitical stability and the rule of law will flow 

as a natural consequence of giving sanctity and respect to the Constitution both in 

letter and in spiritó. It was also noted that òadherence to the Constitution can 

never lead to destabilization of the law. On the contrary any breach of constitutional 

norms is likely to destabilize the rule of lawó.  

87. While expressing an opinion in the case of Sindh High Court Bar 

Association vs. Federation of Pakistan (PLD 2009 SC 879), it was stated and I 

reiterate that òthe people of Pakistan have consciously chosen the method for their 

own governance. The Constitution is a document which at a conscious level records, 
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in classical terms, the social contract between the people and those who they choose to 

entrust with the governance of the Stateó. I must not allow myself to forget it 

was deviation from C onstitutional principles  which brought the nation to 

grief in the constitutionally significant cases of Maulvi Tamizuddin Khan, the 

Governor Generalõs Reference and Dosso when the Court went beyond the 

Constitution and founded its judgments on notions such  as ôsalus populi 

suprema lexõ and a distorted version of Hans Kelsenõs doctrine of 

revolutionary legality. Reliance on theories, counter theories and variants of 

the same thus highlight another hazard in the adjudication of Constitutional 

cases as such reliance may stray from the Constitution .  

The place and relevance of theories and philosophy in Constitutional 

adjudication:  

88. We have seen during the course of the above discussion that political 

philosophy and theories have been referred to and relied upon by various 

counsel representing both sides. In particular, reference may be made to the 

òsocial contract theoryó, the òbasic structure theoryó and the theory of 

òParliamentary sovereignty and supremacyó adverted to above.  

89. As stated earlier, I have often found that a great deal of emphasis is 

placed by counsel on legal theories and doctrines of constitutional law. Such 

doctrines which mostly took root in the foreign soils of the United States, 

Britain and other Commonwealth countries require serious  critical 

examination before being pressed into use in Pakistan. This is necessarily so 

because legal theory and constitutional construction must spring from our 

own experience and historical context. The danger of adhering to theory 

divorced from context can be illustrated through a simple but instructive tale 

told of the Turk Mulla  Nasruddin. Mulla  has been fictionalized as a didactic 

character in the teaching tradition of the sufi savants of the East on account of 

his ability to highlight logical fallaci es resulting from uncritical and 

fragmented thinking. Thus we have the story of Mulla  dropping a gold 

dirham in his house at night. He goes into the bazaar and starts searching for it 
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under a street-light. The people who gather around him ask where he lost  the 

dirham. When told, they advise Mulla to go and search for it at home where 

he had lost it. Mulla, with his singular logic, says: òBut I canõt. There is no 

light in my house and the night is dark.ó Thus, as surely as Mulla  will not 

find his dirham in the bazaar we are likely to keep groping and floundering if 

we continue searching for answers to our Constitutional conundrums in 

models constructed in different political climes by philosophers and political 

scientists who are products of their own times and social conditions.  As the 

knower of Reality, the aarif realized:  

 

[With water in flask, parched, I roam all over in search of it.]  

90 There is another serious problem with decontextualized theories of 

political and legal philosophy. While academics c an philosophize on issues of 

jurisprudence, sociology, politics etc., and in doing so avail professorial 

license, such space is not available to Courts and Judges who must remain 

within the discipline of the law and precedent and deal with concrete 

controversies and without basing judgment on unexamined assumptions. 

Thus, in the realm of Constitutional philosophy we find that each theory is 

critiqued by an equal or even more rational variant or counter -theory. For 

example, we have the present day version of Social Contract theory 

articulated by John Rawls which has been forcefully critiqued by someone 

like Amartya Sen in his recent treatise ôThe Idea of Justiceõ. Sen has a much 

broader world -view which also takes into consideration the eclectic tradition 

of the sub-Continent and draws on teachings of the Gita, the sufi masters, and 

others who have contributed towards the creation of a multi -hued collage, 

different from the monochromatic vision of some philosophers who have not 

had the occasion or the ability to draw from multiple streams of wisdom.  

(Extract from the Foreword to òThe Politics and Jurisprudence of the 

Chaudhry Courtó). 
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91. In my humble view, the above discussion represents the only legally 

sound way in which our Constitutional scheme can be unde rstood. The 

People, who are the originators of the Constitution, must remain its owners. 

It would not be justifiable if their representatives who are entrusted with the 

Constitution and are deputed to preserve, protect and defend the 

Constitution, are allo wed without restraint to make any and all changes in 

the Constitution. Having thus concluded that this Court has the power to 

judicial ly  review a constitutional amendment passed by Parliament, the 

second part of this opinion becomes simple. The above principle can now be 

applied to see if the eighteenth or twenty -first  amendments or any part s 

thereof challenged before us can be struck down for being violative of the 

Parliamentary mandate allowing it to amend the Constitution.  

 

PART - II . 

Reviewing the Eig hteenth Amendment  

92. For reasons appearing below it is my humble view that applying the 

principles enunciated in Part I above, the eighteenth Amendment , as further 

amended by the nineteenth Amendment to the extent of Article 175A, does 

not require interference in exercise of the Courtõs power of judicial review. 

However, aspects of the eighteenth Amendment which have amended parts 

of Article 63A and which have substituted and replaced parts of Article 51 of 

the Constitution are liable to be set aside to the extent discussed below.  

Article 175A:  

93. The eighteenth Amendment was passed on 19.4.2010. It purported to 

bring about changes in 97 Articles of the Constitution. Of these, the challenge 

to Article 175A can first be taken up. The main contention of learned counsel 

for the petitioners is founded on the principle that the independence of the 

Judiciary constitutes a basic feature of the Constitution and that Article 175A 

being violative of such feature, is beyond the competence and scope of the 
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amending power of Parliament. It was Mr. Hamid Khan Sr. ASC who was 

forceful in his submission that the Parliamentary Committee constituted 

under Article 175A ibid was in breach of the principle of trichotomy of 

powers and infringed the independence of the Judiciary and therefore should 

be struck down. According to him, the inclusion of eight members of the 

Parliamentary Committee (separate from the Judicial Commission) in the 

process of appointment of Judges of the High Court and this Court was per se 

contrary to the  notion of the independence of the judiciary. The main thrust 

of his argument was that any involvement of persons outside the Judicial 

Commission, in the process of appointment of Judges was, therefore, 

contrary to the independence of the judiciary was thus not within the 

permissible scope of the parliamentary power to amend the Constitution.  

94. We have carefully considered this argument and find the same to be 

untenable for reasons which have been noted in the judgments rendered in 

the two cases titled Munir Hussain Bhatti vs. Federation of Pakistan (PLD 2011 

SC 407) and Federation of Pakistan vs. Munir Hussain Bhatti (PLD 2011 SC 752). 

In these two judgments, the eighteenth amendment as amended by the 

nineteenth amendment, has been considered. We have noted that there are 

adequate safeguards in the amended Article 175A which ensure that the 

independence of the judiciary is fully secured. The contention of learned 

counsel is not tenable for two fundamental reasons. Firstly, that the elements 

of the previou s system involving the Chief Justice of Pakistan and the 

executive appointing authority namely, the President on the advice of the 

Prime Minister in appointing judges have now been retained but in 

expanded form. The decision making process has been diffused over a 

collegium comprising of the persons forming part of  the Judicial 

Commission. These persons now include, apart from the members of the 

judiciary, the Law Ministers of the Federation and the Province concerned as 
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well as the members nominated by the Pakistan Bar Council and the Bar 

Council of the Province concerned. 

95. Secondly, Mr. Hamid Khanõs concern that a separate body such as the 

Parliamentary Committee constituted interference in the independence of the 

judiciary is misconceived. It is to be noted that the Parliamentary Committee, 

as per ratio in the above cited cases of Munir Bhatti  has ensured that it takes 

decisions objectively which are justiceable and have to stand the test of 

judicial review. For these reasons, in my humble opinion, Arti cle 175A, as 

amended, does not adversely effect the independence of the judiciary and is 

not violative of the Peoplesõ directive that such independence shall be fully 

secured. 

96. In view of the above, although the eighteenth   amendment as it was 

originall y passed, may have conflicted with the independence of the judiciary 

and may, therefore, have been liable to be struck down, the nineteenth 

amendment passed by Parliament brought about substantial changes in the 

eighteenth  amendment and as a consequence, the amended Article 175A as 

interpreted in the two cases of Munir Hussain Bhatti supra are not open to 

judicial review on the ground that the Parliamentary Committee undermines 

the independence of the judiciary.  

 
Article 63A:  

97. The eighteenth amendment purports to make a very significant 

change to Article 63A of the Constitution, which can now be considered. This 

Article deals with party discipline and stipulates that members of Parliament 

can be un-seated from Parliament if found guilty of defection fro m their 

respective parties. Article 63A defines defection and was first introduced into 

the Constitution through the Constitution (Fourteenth Amendment) Act, 

1997, in view of the rampant allegations of ill -motivated floor -crossing, and 

in order òto prevent instability in relation to the formation and functioning of 
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Governmentó. (Preamble, to 14th Amendment). Up until 2010, defection was to 

be attracted only by, a member who, inter alia: 

ò(b) votes or abstains from voting in the House contrary to any 

direction issued by the Parliamentary Party to which he belongs, in 

relation to ð 

  (i) election of the Prime Minister or the Chief Minister; or 

  (ii)  a vote of confidence or a vote of no-confidence; or 

  (iii)  a Money Bill.ó 

98. There was a need for introducing an anti-defection provision in the 

Constitution and it was considered necessary to do so because of a desire to 

strengthen and bring about stability in our parliamentary democracy. 

Members of political parties individually or collectively had to face the  very 

real possibility of being un -seated if they defected. This objective was 

achieved through two means; firstly, by giving to the leader of the 

parliamentary party the ability to initiate a process whereby a party member 

who had defected by voting again st party lines on the three issues noted in 

clause (1)(b) of Article 63A; secondly, parliamentarians were left free to 

exercise their voting rights in Parliament in accordance with their conscience 

and the Oath taken by them to preserve, protect and defend the Constitution, 

except in the three instances noted above. Article 63A was very carefully 

crafted to draw a balance between the right of parliamentarians to be true 

chosen representatives of the People and at the same time achieving the 

objective of lending stability to parliamentary democracy.  

99. Article 63A was subject matter of contention before this Court in the 

case of Wukala Mahaz Barai Tahafaz-e-Dastoor vs. Federation of Pakistan supra. It 

was held in the cited case that Article 63A was not viol ative of any 

constitutional provision. I need not go into a discussion on this aspect of 

Article 63A because the said Article (as it existed prior to the eighteenth 

Amendment) addressed a prevalent malaise and was, therefore, helpful in 

furthering òthe principles of democracyó.  
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100. The issue which has now arisen on account of changes brought about 

in Article 63A by the eighteenth Amendment can be highlighted at this point. 

Firstly, in clause (1)(b)(iii), the words òor a Constitutional (Amendment) Billó 

have been added after the words òa Money Billó. Secondly, òa party headó has 

been invested with the power to make a declaration that a parliamentarian 

has defected. A party head has been described in Article 63A as òany person, 

by whatever name called, declared as such by the partyó. The effect of these 

changes in Article 63A are significant and can now be examined. 

101 After the adoption of the Constitution in 1973 and in line with the 

aspirations reflected in the Preamble, it is the chosen representatives of the 

People sitting in Parliament who are to preserve, protect and defend the 

Constitution. It is these representatives who have to perform the function of 

amending the Constitution and in doing so they have to rise above personal 

interests and inclinatio ns in line with their Oath, to protect, preserve and 

defend the Constitution. A parliamentarian, in matters of constitutional 

amendments is the chosen representative of the People and not a 

representative of a political party or a party head. As noted abov e, Article 

63A as it previously existed was narrowly framed to ensure that a 

parliamentarian was free to vote on any issue in Parliament in accordance 

with his understanding of how the Constitution was to be preserved etc., 

except for the three matters noted in clause (1)(b) of Article 63A. The stability 

of government was thus ensured because the three types of votes mentioned 

in clause (1)(b) had the potential of bringing down the government as a result 

of defection.  The addition of the words òor a Constitution (Amendment) Billó 

in Article 63A donot advance the principles of democracy and in fact 

constitute a constitutionally mandated pressure on a parliamentarian to vote 

on an amendment bill in accordance with party lines and not in accordance 

with his Oa th and his fiduciary duty as a chosen representative of the People. 

The fiduciary obligation, as explained in Part -I of this opinion demands total 
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loyalty to the Constitution, which according to the express words in the 

Third Schedule to the Constitution, òembodies the will of the Peopleó. 

Furthermore, there is no possibility at all of any destabilization of a 

government on the basis of a vote one way or the other on a Constitution 

(Amendment) Bill.  

102 Another important aspect of the changes in Article 63A is that a party 

head who now wields influence over a parliamentarian may not be a member 

of Parliament or he may in fact be ineligible to be elected to Parliament by 

virtue of Articles 62 and 63 of the Constitution; yet he may be able to exert 

influence on the content of the Constitution. The addition of these four words 

in clause (1)(b) has no nexus with furthering the principles of democracy. 

Such a situation is not tenable in the light of the Constitution for a number of 

reasons. 

103. Firstly, it may b e mentioned that it is the individual elected members 

of Parliament, and in particular those of the National Assembly, who have 

the best claim to being considered òthe chosen representatives of the people of 

Pakistanó. The Preamble asserts that it is these representative who shall 

possess the power to amend the Constitution and none else. Leaders of 

political parties, it may be recalled, need not be elected or chosen by the 

people. It follows that an amendment which puts the directly chosen 

representatives of the people under constitutionally permitted influence of 

persons outside (or even inside) Parliament cannot be seen as furthering the 

principles of Parliamentary democracy .  

104. Secondly, we need to compare the democratic legitimacy of the 

electoral processes through which party heads and parliamentarians 

respectively are elected to office. Parliamentary elections are governed 

through a rigorous procedure laid down in the Representation of Peoples 

Act, 1976, conducted and overseen by a constitutionally-protected Election 

Commission. The election of party heads, on the other hand, are much less 
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rigorously democratic or transparent as these are not conducted or overseen 

by the Election Commission or by any independent body outside the party. 

Even if there is an election oversight body within the party structure, it may 

be rendered ineffective or its decisions ignored.  

105. At this juncture, it is important to note that prior to the eighteenth 

amendment, by virtue of clause (4) to Article 17 every political  party was 

obliged to hold intra party elections to elect its office -bearers and party 

leaders as a Constitutional obligation. This requirement has been done away 

with and as a result intra party elections are no longer required by the 

Constitution. The erosion of popular legitimacy of a party leader has, 

therefore, been made even more questionable than before. Granting to such 

political leader the ability to cast a shadow on the Constitution, flies in the 

face of the command that òthe State shall exercise its powers and authority 

through the chosen representatives of the Peopleó. In this background, party heads 

cannot be allowed such influence over individual parliamentarians whose 

democratic credentials as chosen representatives of the People are so much 

stronger than their own. Moreover, the individual standing of an elected 

member and the fact he is not necessarily dependent on the popular support 

of the party, is amply demonstrated by the fact that in the last general 

elections in 2013, in many constituencies, the very same voters have elected 

the ticket holder of one political party to the National Assembly, but have 

chosen the ticket holder of another party for the provincial constituenc ies in 

the same area.     

106. Finally, it must be reiterated that enabling a person, whether within 

or outside Parliament, to influence  Members of Parliament to adhere to party 

lines when voting on Constitutional Amendments is in violation of the terms 

of their oath of office. The Constitution itself stipulates that befo re assuming 

office, every Member of Parliament must take an oath to òpreserve, protect and 

defend the Constitution of the Islamic Republic of Pakistanó. (Article 65 read with 
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Third  Schedule). It is a necessary incident of this oath that, when voting on a 

Constitutional Amendment, every Parliamentarian must search deeply into 

his own conscience and ensure that he does not become a party to its erosion 

or destruction. This is a fiduciary obligation of a Parliamentarian in addition 

to being a term of his Oath of Office. Under acknowledged and well settled 

legal principles established in our jurisprudence, such discretionary 

responsibility cannot be delegated by a fiduciary nor can it be allowed to be 

clouded by any external influence. Thus, in making his decisi on, party 

considerations cannot be allowed to bear influence on him. The requirement 

of the Parliamentarianõs Oath cannot be reconciled with the insertion into 

sub-clause (iii) of clause (1)(b) of Article 63A made by the eighteenth 

Amendment. The Constitut ion it may be emphasized, envisages the 

conscience of individual parliamentarians as its own first line of defence, a 

defence which comes into operation even before judicial review can set in.  

107. Learned counsel representing the Bar Associations of the Supreme 

Court and the Sindh High Court respectively, drew the Courtõs attention to 

the chilling effect Article 63A can have on members of Parliament, thus 

preventing them from voting their conscience. Both learned counsel referred 

to a report appearing in the Press on the day after the twenty first 

Amendment Bill was passed. On 7.1.2015 it was reported by the daily ôDawnõ 

that PPP Senator Raza Rabbani stated òin choked voice that during his time in the 

Senate he, never felt so ashamed as today in voting for military courtsó. Mr. Raza 

Rabbani, it may be noted is currently the Chairman of the Senate. He is a 

Parliamentarian of high standing and moral integrity. He has also 

consistently demonstrated his commitment  to advancing the cause of 

constitutional rule a nd Parliamentary democracy . It is on this basis that Mr. 

Abid Zubairi representing SHCBA argued that the twenty first Amendment 

could not be permitted to stand  because the vote on this amendment could 

not be treated as an independently cast vote by the requisite two -thirds of the 



153  
 

two Houses of Parliament . Here it is important to bear in mind that it is not 

necessary to determine if a Parliamentarian was or was not, in fact, 

influenced by his party head. What is relevant is whether a party head can be 

allowed Constitutional (as opposed to political or moral) authority for 

pressing his views on members of Parliament while they vote on a 

Constitutional amendment? In my humble view, this plainly is impermissible 

for reasons noted above. 

108. It may also be noted that the Constitution amending function is 

qualitatively very different from the function which a Parliamentarian 

performs while voting on a Money Bill , or when he votes to elect the Prime 

Minister or when he votes on a no confidence (or confidence) motion because 

defection on these matters can destabilise democracy by bringing down a 

government. It was suggested that the Parliamentarian was not debarred 

from voting according to his conscience on the aforesaid matters. That, 

however, is not the issue because of the real possibility that he could be 

unseated by voting in accordance with his conscience and his Oath on a 

Constitution (Amendment) Bill. In my view this Amendment represents the 

extraordinary danger that a member of Parliament is made susceptible to 

external pressure on an issue which has no nexus with stability of 

parliamentary democracy. At this point we may usefully advert to the 

Preamble to the Constitution (Fourteenth Amendment) Act, 1997 which 

states that òit is expedient further to amend the Constitution of the Islamic of 

Pakistan in order to prevent instability in relation to the formation or functioning of 

governmentó. The words added to Article 63A in clause (1)(b) by the 

eighteenth Amendment, have no connection with this objective.      

109 For the foregoing reasons, the addition of the words òor a Constitution 

(Amendment) Billó, in my view, constitutes a breach of the duty cast on a 

Parliamentarian as the chosen representative of the people as explained in 

Part I of this opinion. I, there fore, hold that these words òor a Constitution 

(Amendment) Billó are liable to be struck down.   
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Article 51  of the Constitution:  

110. Article 5 1 of the Constitution was substantially amended by the 

eighteenth Amendment in respect of seats reserved for minorities. These 

amendments (reproduced below) have been challenged by Julius Salak, a 

member of the minority Christian community, in Const itution Petition No.  43 

of 2010. He raised objections to sub-clauses 6(c) and (e) of Article 51 of the 

Constitution as amended by the eighteenth Amendment. These provisions, 

for ease of reference, are reproduced as under:- 

òArticle 51. (1) There shall be three hundred and forty-two 

seats for members in the National Assembly, including seats 

reserved for women and non-Muslims. 

  éééé.. 

  (6) ééé 

(c) the constituency for all seats reserved for non-Muslims shall 

be the whole country; 

(e) members to the seats reserved for non-Muslims shall be 

elected in accordance with law through proportional 

representation system of political partiesõ lists of candidates on 

the basis of total number of general seats won by each political 

party in the National Assembly:ó  

 
111. According to learned counsel, the provisions referred to above are 

liable to be struck down because the same are violative of three of the express 

commands of the people, firstly, that òadequate provisions shall be made to 

safeguard the legitimate interests of minorities éó secondly, that òthe State shall 

exercise its powers and authority through the chosen representatives of the peopleó 

and thirdly, òthat the principles of democracy shall be fully observedó. In the new 

arrangement brought about in the Constitution through Article 51   ibid it was 

contended firstly, that members of the minorities were left with no ability 

either to participate in such elections or even to offer themselves for election 

because there was in fact no election at all. The challenged provisions of the 

above Article  are such that at the time of election, a member of a minority 

whose name appears on the electoral roll will have no choice to fill the seats 



155  
 

reserved for non-Muslims  or to offer himself for election . There is merit in the 

submission of learned counsel that this scheme introduced in the 

Constitution does not conform to any of the principl es of democracy which 

would allow the minorities to choose their own representatives. Instead the 

major parties will choose the minority members and there would be no 

election to the seats reserved for minorities; there would be a selection of 

members instead, and that too which is not made by the minority 

community.    

112. The learned counsel representing the Federation and the learned 

Attorney General did not respond to the aforesaid objections. It was, 

however, suggested in passing by counsel in some other petition  that 

minority members could always contest elections on general seats and that 

Article 51 ibid provides to them additional representation. On this basis it was 

contended that the minorities should be content with the above referred 

provisions of Article 51. This contention is misconceived because additional 

seats for minorities are not a matter of grace and benevolence of political 

parties but are a requirement of the above commands which are made in the 

Preamble requiring that the legitimate i nterests of the minorities are provided 

for. These commands are to be loyally obeyed for the reasons which have 

been explained in Part I above.  

113. The case of Julius Salak illustrates violation of some of the basic 

Constitutional tenets. Two of these tenets relate to minorities. One of these as 

stated in the Preamble in express words requires that òadequate provision shall 

be made to safeguard the legitimate interest of minorities éó. It is here that the 

amendment to Article 51 introduced through the eighteenth Amendment is 

open to challenge.  

114. In addition to the above noted commands, it would also appear that 

the principles of democracy required by the will of the people, have also been 

violated. Mr. Salak has stated in his petition, with some justif ication, that the 
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valuable right of the minorities to elect their representatives directly, has 

been taken away and that òthis system can be used by the political parties to 

introduce such people in the National Assembly who will work under the command 

of the political parties and will have no concern with the betterment of the 

minoritiesó. The petitioner, has stated in his petition that he was elected thrice 

to the National Assembly on a seat reserved for non-Muslims . This was a 

result of elections where members of the minority community could offer 

themselves to their own community for election and to be chosen through a 

democratic electoral process to be the representatives of their community.  

115. In the post amendment dispensation according to the petitioner a 

person like him  cannot be elected to the National Assembly unless he 

compromises with or  kowtows to the leader(s) of a political party which may 

then select him. There will be no opportunity for such minority member to 

have his name put on a ballot by himself  and thus there will be no possibility 

at all of him being chosen as a representative of his community even though 

(like Julius Salak) he could have won an election on the basis of his 

popularity amongst his community.  

116. It was suggested, not by the learned Attorney General, but by some 

other counsel that the pre-amendment procedure was very burdensome 

because the whole country was a single member constituency and, therefore, 

only very rich members of minorities could contest the election and  get 

themselves elected. I have not found any debate in Parliament in relation to 

the above noted amendments in Article 51 ibid. Various proposed 

amendments appear to have been considered by the Parliamentary 

Committee on Constitutional Reforms (PCCR). Thi s Committee held as many 

as 77 meetings with each meeting on average lasting five hours, thus the 

Committee spent 385 hours on its deliberations. Amendments to 97 Articles 

were proposed. It does not appear from the report of the PCCR that any 

consideration was given to Article 51 although through a separate note of 

reiteration Senator Prof. Khursheed Ahmed did comment on the said Article 
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and in certain respects agreed with the petitioner, although he otherwise did 

not support the creation of reserved seats for non-Mulsims. The report of the 

PCCR does not refer to any discussion on the proposed amendment to Article 

51. Furthermore, a disconcerting aspect of the report is that out of 27 

members of the PCCR there was not a single member belonging to any 

minorit y community and nor does it appear that views of the minorities were 

solicited by PCCR at any stage, for its consideration. It, therefore, appears 

that the command contained in the Preamble directing the State to ensure 

that adequate provision is made to safeguard the legitimate interests of the 

minorities, was not within the contemplation of the two Houses of 

Parliament when the eighteenth Amendment Bill was adopted. Such absence 

of debate lends support to the contents of the Constitution Petition filed by  

the petitioner Julius Salak.  

117. No one appears to have considered the possibility (consistent with the 

principles of democracy) of numerous alternatives whereby the State could, 

for instance, fund the travel and election campaigns of a selected few 

contestants on the reserved seats. Such handful could easily be identified 

through a threshold requiring them to be proposed by a small yet substantial 

number of voters of the minority community borne on the electoral rolls. 

Other alternatives could have incl uded free air time on State TV and Radio to 

such candidates who cross the threshold. This would have ensured the 

principles of democracy being fully observed while allowing non -Muslims to 

choose their own representatives. It is however, for Parliament to d ecide on 

the content of a Constitution Amendment Bill. I can only highlight the 

deviation of such Bill from the Constitutional principles discussed above.  

118. In view of the total absence of any debate on the foregoing issue, it 

may not be unreasonable to accept the contents of Constitution Petition 

No.43 of 2010 which insists that the new arrangement òcan be used by the 

political parties to introduce such people in the National Assembly who will work 

under the command of political parties é In fact [the new system] will open 
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floodgates of exploitation [of] such representativesó and the ultimate effect will be 

non representation of the minorities in the National Assembly. It would 

indeed be unfortunate if the minorities were to justifiably perceive the new 

arrangement as a cynical ploy or condescension on the part of the majority 

which does not take into account the ôlegitimate interests of the minoritiesõ. It 

would be equally tragic if the minorities (inspite of the historic promises of 

the Quaid-e-Azam and every other leader) come to regard themselves, on 

account of the new Article 51 as second class citizens or the ôchildren of a 

lesser godõ, forever to remain subservient to the majorityõs goodwill and 

unrepresented by their own chosen representatives.                   

119. For the foregoing reasons, I would agree with learned counsel for the 

petitioner Julius Salak that the aforesaid provisions are liable to be struck 

down . Parliament may substitute these provisions if it so chooses, by such 

provisions wh ich recognize the high degree of importance given to minorities 

and to the principles of democracy as explained in Part-I of this opinion.  

Similar considerations would be relevant for Article 106 of the Constitution 

also which deals with reserved seats for minorities in provincial Assemblies.           

 

PART - III . 

Reviewing the twenty -first Amendment  

Article 175 and Schedule -I to the Constitution:  

120. I have had the privilege of going through the judgment proposed to 

be rendered by my learned brother Qazi Faez Isa, J., in respect of the twenty-

first amendment. I am in full agreement with the reasoning and conclusions 

of my learned brother and , therefore, concur in the same, by holding that the 

said Amendment is liable to be struck down. I would like to add  that the 

objectives of the twenty first amendment could have been achieved while 

staying within the Constitution, but apparently such possibility did not 

receive the attention of Parliament.  
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121 I wish to add that on account of the finding recorded by me  on Article 

63A, the twenty -first Amendment is liable to be struck down as a necessary 

consequence of my opinion that the words òor a Constitution (Amendment) 

Billó are liable to struck down.  

 
Summary of Conclusions:  

122. The conclusions of Parts I, II and III above are as under:- 

a) That Parliament is not sovereign or supreme in the sense that 

there are no limitations on its power to amend the Constitution;  

b) The limitations on Parliament are not only political but are borne 

out from the Constitution itself:  

c) This Court has the power to judicially review a Constitutional 

Amendment passed by Parliament and to strike it down where 

appropriate;  

d) Article 175A as amended by the nineteenth Amendment is not 

liable to be struck down as it does not transgress the limitations of 

parliamentary power to amend the Constitution;  

e) The words òor a Constitution (Amendment) Billó added in clause 

(1)(b) of Article 63A are liable to be struck down;  

f) The provisions of sub-clauses  6(c) and (e) of Article 51 of the 

Constitution are liable  to be struck down; 

g) The twenty -first Amendment is liable to be struck down.  

 
Ending Observations : 

123. Our legal and constitutional history has amply demonstrated that 

laws can be made by Parliament which  do not necessarily represent the 

aspirations of the people in the manner discussed earlier in this opinion. In 

the case of Mubashar Hassan vs. Federation of Pakistan (PLD 2010 SC 265), it 

was remarked that even so it is for Parliament (not the Judiciary) to make 

such laws regardless of whether the same are unpopular or are based on 

expediency. This power to make laws (including Constitutional 

Amendments) , however, is not absolute and untrammelled . I have expressed 

my opinion in the said case that òwhat is good or bad for the people must be left to 

the elected representatives of the people, subject only to the limitations imposed by the 
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Constitutionó. The object of the present opinion is precisely to define such 

limits which constrain Parliament when it decides to amend the Constitution.     

124. In our trou bled constitutional history starting with the case of Maulvi 

Tamizuddin supra in 1954 the present Constitution Petitions are of equal if not 

even more importance. In the case of Muhammad Azhar Siddique v. Federation 

of Pakistan (PLD 2012 SC 774), it was observed òit is important to remember that 

all organs of the State have to act in harmony and with due humility as 

instrumentalities and servants of the peopleó. There is no question of any one 

organ claiming supremacy over the other in our constitutional sc heme which 

provides for checks and balances. In the case of Munir Hussain Bhatti supra, it 

was also observed that òé there is nothing unusual or exceptional about 

differences as to constitutional questions cropping up between constitutional bodies 

or State functionaries in a democratic dispensation. Such differences may arise 

particularly when new provisions are incorporated in the Constitution. However, as 

nations mature and polities evolve, their maturity is reflected in the manner in which 

such differences are resolved in accordance with the governing compact, which is the 

Constitution éó. Differences of opinion between the constitutional bodies or 

organs of State òcannot be seen as adversarial turf-wars between the two bodiesó. 

All constitutional bodies and functionaries must have the common aim that 

the Constitution òwhich embodies the will of the Peopleó (as discussed in Part-I 

of this opinion) is enforced because this is an obligation set out in the 

Constitution itself. It, therefore, must be accepted and implemented both in 

letter and in spirit with sincerity  by every organ and functionary of the State.  

125. Finally, as Courts and Judges, we are obliged to adhere closely to the 

Constitution and must avoid being swayed by unexamined assumptions or 

get trapped into òmechanical deduction from rules with predetermined meaningsó. 

It is equally important to avoid basing our legal judgment on alien theories 

and philosophies, divorced from our own historical and Constitutional 

context. Our search for answers to constitutional issues cannot afford to 
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ignore the kernel within. We may also usefully heed the wisdom of Hafez, 

the peerless sage of Shiraz, who said: 

ĪŦŦŦĭĢŦŦĹŦ ŦĸĪŦẄŲȇ

Ɗ

           ĝļŦŦĭŦ ĢĪŦĪŦĪ Ŧ Ŧ  

Sd/- 
      (Jawwad S. Khawaja) 
                      

NOTE: To meet the requirement of Article 251 of the Constitution, the Urdu 

version of this judgment is also issued. In view of Article 251(3), the 

Provinces may issue translations in provincial languages. 

 
      Sd/- 
     (Jawwad S. Khawaja) 
                     

SH. AZMAT SAEED, J. - These Constitutional 

Petitions under Article 184(3) of the Constitution of 

the Islamic Republic of Pakistan, 1973, have been 

variously filed to call into question the vires  of the 

Constitution (18 th  Amendment) Act, 2010, 

Constitution (21 st Amendment) Act, 2015, and the 

Pakistan Army (Amendment) Act, 2015. After 

hearing the learned counsel for the par ties, the 

issues requiring adjudication by this Court have 

concretized. The elemental questions which have 

floated to the surface are whether there are any 

implied limitations on the power of the Parliament 

to amend the Constitution, if so, whether such 

li mitations can be invoked by this Court to strike 
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down a Constitutional Amendment. Such 

limitations, if any, would also need to be identified 

and in this behalf whether it can be inferred that 

the amendatory power of the Parliament qua  the 

Constitution is c ircumscribed so as to place certain 

fundamental provisions of the Constitution beyond 

the pale of the exercise of such powers by the 

Parliament.  

2.   In the context of the threshold question 

pertaining to the implied limitation upon the 

Parliament and the jurisdiction of the Court in 

respect thereof, it was contended by Mr. Hamid 

Khan, learned Sr. ASC on behalf of the Petitioners 

that all Constitutions have a basic structure 

consisting of its Salient Features, which in the 

context of the Constitution of the  Islamic Republic 

of Pakistan, 1973, would include Democracy, 

Federalism, Fundamental Rights, Independence of 

Judiciary and the Islamic Provisions, etc. The 

Parliament, being a creature of the Constitution 

and not being a Constituent Assembly cannot 

destro y or fundamentally change such Salient 

Features and therefore, there is an implied 
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restriction on the amendatory powers of the 

Parliament in this behalf. This doctrine, it was 

urged, is not unknown to Jurisprudence having 

been accepted and applied in vario us Countries, 

including Germany, Turkey, India , Bangladesh and 

may also be acknowledged, accepted and enforced 

in Pakistan. Counsels for some of the Petitioners 

also canvassed the point of view that the Objectives 

Resolution passed by the First Constituent  

Assembly in March, 1949, is the foundational 

document of our Constitutional Law and was, 

therefore, adopted as a preamble to the 

Constitution s of 1956, Constitution of 1962, and 

now is not only the preamble of the current 

Constitution but also forms a sub stantive part 

thereof by virtue of Article 2A. It was their case 

that the Objectives Resolution/Preamble sets forth 

in a great detail and with precision the Salient 

Features of the Constitution of the Islamic 

Republic of Pakistan, 1973, and thereby provide s 

the touchstone against which the Constitutional 

Amendments can be tested. It was further 

maintained that an overview of the various 



164  
 

pronouncements of the Courts in Pakistan, 

including this Court reveal that the doctrine of 

Implied Restriction of the powe rs of the Parliament 

to amend the Constitution so as to destroy its 

Salient Features has slowly evolved in our 

Jurisprudence reaching towards the logical 

conclusion of its acceptance and enforcement and 

this Court should now return a definitive finding in 

its favour.  

 It was also urged at the bar that the 

Constitutional Amendments in question have been 

passed by a Parliament whose Members were not 

free to exercise their right to vote in accordance 

with their conscience or as per the will of the 

people who elected them. It was contended that by 

virtue of Article 63A of the Constitution, the right 

of the Members of the Parliament to vote, inter alia,  

on a Constitutional Amendment has been made 

subservient to the command of the party head who 

may not even be t he Member of the Parliament, 

therefore, in fact, the Constitutional Amendments 

in question reflect neither the will of the people nor 

of the Members of the Parliament but represent the 
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wishes of the party leaders only. The provisions of 

Article 63A of the Constitution were also separately 

subjected to challenge.  

3.   Ms. Asma Jehangir, learned ASC 

appearing for one of the Petitioners did not 

subscribe to the aforesaid view and limited her 

grievance to the 21 st Constitutional Amendment. 

The main thrust of th e argument of the learned 

counsel was that it is a myth that the Objectives 

Resolution was a document of consensus. She 

drew the attention of the Court to the 

Parliamentary Debates in the Assembly on the said 

Resolution. She highlighted the opposition by 

various Members of the House especially those 

representing the minorities. In the circumstances, 

it was contended, undue emphasis on the 

Objectives Resolution in our Constitutional Law is 

not warranted. She added that Pakistan has its 

own Constitution forge d in its own historical 

perspective, therefore, reliance upon judgments 

from foreign jurisdiction would not be advisable.  

She further contended that 21 st Constitutional 

Amendment came into force prior to the Pakistan 
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Army (Amendment) Act, 2015, hence the latter was 

not protected under the Constitution.  

4.   Mr. Hamid Khan, learned Sr. ASC with 

regard to validity and vires  of the 18 th  

Constitutional Amendment and the 21 st 

Constitutional Amendment contended with 

reference to Article 175A incorporated by the 18 th  

Constitutional Amendment that two new 

Institutions have been introduced into the process 

of appointment of Judges i.e. (a) Judicial 

Commission, and (b) The Parliamentary Committee. 

The learned counsel stated only the validity and 

vires  of the Parliame ntary Committee is being 

questioned by him.  

5.   In pith and substance, it was the case of 

the learned counsel that the Independence of the 

Judiciary is a Salient Feature of the Constitution 

based on the Trichotomy of powers. The mode of 

appointment of Jud ges and Chief Justices is 

germane to the Independence of the Judiciary, as 

has been held by this Court in the case, reported 

as Al-Jehad Trust through Raeesul Mujahideen 

Habib -ul -Wahab b-ul -Khairi and others v. 
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Federation of Pakistan and others  (PLD 1996 SC  

324) and is evidenced by Articles 175, 203 and 

209. In this behalf, reference was also made to the 

judgments, reported as (1) Haji Syed Abdul Haleem 

Shah v. Wali Dad and 6 others  (PLD 1993 SC 391) 

and (2) Government of Sindh through Chief 

Secretary to Gov ernment of Sindh, Karachi and 

others v. Sharaf Faridi and others  (PLD 1994 SC 

105). Furthermore, the matters dealing with the 

judiciary find mention in PART VII of the 

Constitution, titled òThe Judicatureó and the 

provisions thereof must be read as an orga nic 

whole to which the concept of a Parliamentary 

Committee is alien. In this behalf, the learned 

counsel referred to the case of Arshad Mahmood 

and others v. The Government of Punjab through 

Secretary, Transport Civil Secretariat, Lahore and 

others  (PLD 2 005 SC 193). It was added that the 

procedure prescribed under newly added Article 

175A will lead to politi cization  of the judiciary, 

undermining its independence and impairing its 

ability to render independent verdicts. Hence, the 

provisions of Article 175 A pertaining to the 
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Parliamentary Committee are ultra vires  the 

Constitution.  

6.   With regard to the 21 st Constitutional 

Amendment and the Pakistan Army (Amendment) 

Act, 2015, it was contended that the same offend s 

against the Articles 2A, 8(1) and (2), 9,  10, 10A, 23, 

75(3), 184(3), 185, 190, 199(3), 245, First Schedule 

Part -I (3) and the Fourth Schedule Item 55. It was 

the case of the learned counsel that the principle of 

Separation of Powers has been violated as judicial 

power will be exercised by an Exe cutive Authority. 

Such a course of action is not permitted by law or 

the Constitution, as is obvious from the cases, 

reported as (1) Sh. Liaquat Hussain and others v. 

Federation of Pakistan through Ministry of Law, 

Justice and Parliamentary Affairs, Islama bad and 

others  (PLD 1999 SC 504) and (2) Mehram Ali and 

others v. Federation of Pakistan and others  (PLD 

1998 SC 1445) wherein it was held that the 

Military Courts are ultra vires  the Constitution. It 

was added that the rights conferred under Articles 

4 an d 10A to ensure a fair trial are not catered for 

in the procedure to be adopted by the Military 
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Courts. In the above context, the learned counsel 

stressed that the 21 st Constitutional Amendment is 

invalid, as it offends against the Salient Features of 

the Constitution and the Pakistan Army 

(Amendment) Act, 2015  is ultra vires  the 

Constitution.   

7.   Mr. A.K. Dogar, learned Sr. ASC, 

additionally took exception to Articles 63(g) & (h) 

and 175A(8) of the Constitution. The learned 

counsel contended  that the Isl amic Ideology is 

emphasized by Article 2A and the various judicial 

pronouncements of this Court, including (1) Miss. 

Asma Jilani v. The Government of the Punjab and 

another  (PLD 1972 SC 139), (2) Mahmood Khan 

Achakzai and others v. Federation of Pakistan a nd 

others (PLD 1997 SC 426) and (3) Begum Nusrat 

Bhutto v. Chief of Army Staff and Federation of 

Pakistan  (PLD 1977 SC 657). The learned counsel 

submitted that the removal of Article 17(4) by the 

18 th  Constitutional Amendment is anti -democratic. 

Furthermor e, political justice is a right guaranteed 

by Article 2A and every political worker has the 

right to become an office bearer or party leader. 
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The removal of Article 17(4) deprives them of such 

right. He challenged the validity of Article 63(g) and 

(h) on a ccount of their leniency. He also contended 

that by virtue of amendment to Article 91(5), the 

restriction on the terms of the Prime Minister was 

removed, which was previously limited to two 

terms. He contended that the essence of democracy 

is change in lea dership. To allow on e person to 

continue ad -infinitum  would amount to denial of 

such right of other aspiring leaders. The learned 

counsel also challenged Article 175A (8) whereby it 

is stated that the Judicial Commission shall 

nominate a candidate against a vacancy to the 

Parliamentary Committee. He submitted that such 

process of nomination violates Articles 2A, 9 and 

25. He maintained that in fact applications should 

be invited from persons desirous of being appointed 

as Judges and selection made through a  

transparent and objective process.  

8.   Mr. Abdul Hafeez Pirzada, learned Sr. 

ASC, appearing for himself traced the 

Constitutional history of Pakistan and shed light 

on the process of Constitution making, which 
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culminated in the Constitution of the Islami c 

Republic of Pakistan, 1973. The learned counsel 

submitted that sub -clauses (5) and (6) to Article 

239 were added to curb the power of this Court. 

Furthermore, Article 199(2) was intended to keep 

Fundamental Rights unabridged, and it has direct 

nexus with  Articles 8 and 184. He further 

submitted that some provisions are mandatory, 

while others are directory, so all provisions cannot 

be treated at par. The learned counsel did not 

contest the vires  and validity of the 21 st 

Constitutional Amendment or the Pak istan Army 

(Amendment) Act, 2015.  

9.   Other counsels for the various Petitioners 

also challenged the validity of the 18 th  and 21 st 

Constitutional Amendments. It was also argued 

that in the presence of Article 63A, the Members of 

the Parliament could not v ote in accordance with 

the ir  conscience and in pith and substance, the 

decision in this behalf was taken by the party 

heads who may neither be or even qualified to be 

Members of Parliament. Hence, both the 

Constitutional Amendments and the Amending 



172  
 

Law are  not valid, as they do not reflect the will of 

the people. The change of name of the Province 

formerly known as North West Fortier Province 

(NWFP) to Khyber Pakhtunkhwa (KPK) was also 

challenged.  

10.   The Respondents led by Mr. Khalid 

Anwar, learned Sr. A SC for the Federal 

Government, responded with a blistering critique of 

the Indian judgments, more particularly, the 

judgment in the case, reported as Kesavananda 

Bharati v. State of Kerala  (AIR 1973 SC 1461) . It 

was contended that there is no textual basis  for the 

doctrine of Implied Restriction in the Constitution. 

The Parliament is sovereign and vested with 

constituent powers, which can be exercised under 

Article 239 without any fetters. The scope of the 

said Article is singular in its amplitude with a 

specific ous ter  of jurisdiction of the Courts to 

examine the validity and vires  of any Amendment 

on any ground whatsoever. Thus, it was 

maintained, that the Parliament can even repeal 

the Constitution. It was further contended that the 

doctrine of Implied R estriction on the Parliament to 
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amend the Salient Features of the Constitution has 

never been accepted in Pakistan. At best, such 

Salient Features or basic structure may be 

descriptive but not prescriptive. It may be used as 

a tool for interpretation only.  It was urged that the 

Constitution, as originally framed has undergone 

changes through innumerous amendments, which 

have improved the Constitution by enhancing its 

effective working. The Constitution, it was 

contended, was a living document, which must 

necessarily evolve with and adapt to the changing 

time. Rigidity is not conclusive to the health of the 

Constitution or to the well -being of the people, who 

cannot be made prisoners of the past. It was 

further contended that the Constitution of 1973 

was not framed by the Founding Father s of the 

State but was adopted a generation later, hence, 

does not command any special reverence on this 

account. It was added that the Salient Features of 

the Constitution have never been settled with 

certainty even in India l et alone Pakistan. Great 

stress was also laid on the argument that this 

Court itself has been created by the Constitution 
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and only has such powers and jurisdictions as are 

vested in it by the Constitution or the Law and the 

power to strike down a provision  of the 

Constitution has neither been granted to this 

Court by any provision of the Constitution or the 

law nor can be inferred therefrom. It was also 

contended that it has been consistently held by 

this Court in its previous judgment s, that the 

jurisdicti on to strike down a provision of the 

Constitution or an amendment thereof is not 

available to this Court.   

11.   The learned Attorney General for 

Pakistan as well as the Advocates General of the 

Provinces adopted the arguments of the learned Sr. 

ASC appear ing on behalf of the Federal 

Government. However, the learned Sr. ASC 

appearing on behalf of the Government of Khyber 

Pakhtunkhwa, drew our attention to the 

Constitutions of various Countries to contend that 

some of such Constitutions contain substantive 

provisions to the effect that specified Articles of the 

Constitution cannot be amended. In the above 

backdrop, it was urged that if the intention of the 
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framers of the original Constitution of the Islamic 

Republic of Pakistan, 1973, has been to make 

some Ar ticles immune to the amendatory powers of 

the Parliament, appropriate provisions in this 

behalf would have been made in the Constitution.  

12.   With regard to the 18 th  Constitutional 

Amendment, Mr. Khalid Anwar, learned Sr. ASC 

appearing for the Federal Gov ernment contended 

that in terms of the Constitution of the Islamic 

Republic of Pakistan, 1973, as originally framed, 

the appointment of Judges was an Executive Act 

and the appointment of Judges of the Superior 

Courts by the Judiciary itself was not envisag ed. 

The judgment in the case, reported as Al-Jehad 

Trust through Raeesul Mujahideen Habibi -ul -

Wahab -ul -Khairi and others v. Federation of 

Pakistan and others  (PLD 1996 SC 324)  made the 

consultation with the Chief Justice binding. By 

Article 175A the proces s for such appointments 

has been enlarged so as to formally include the 

input of Non -Judicial Members of the Commission 

and the Parliamentary Committee making the 

process broad based and more inclusive. The 
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learned counsel submitted that under Article 175A , 

in the Judicial Commission, the majority of 

Members are from the Judiciary. With the 

introduction of the 18 th  Amendment, the exclusive 

power of appointment was taken away from the 

Chief Justice to be shared with his senior most 

colleagues, and this, it w as contended, is an 

improvement in the appointment process. The 

relationship between the Judiciary and Legislature 

must be one of mutual respect, while the 

relationship between the Judiciary and the 

Executive may have some tension and friction so as 

to ena ble the Judiciary to oversee acts of the 

Executive. He referred to the process of 

appointment of the Judges in Australia, 

Bangladesh, Canada, Germany, France, India, New 

Zealand, South Africa, UK and the US to show that 

the involvement and the input of the  Executive and 

Legislature in the process of appointment of the 

Judges is an internationally recognized norm.  

13.   Syed Iftikhar Hussain Gillani, learned Sr. 

ASC appearing on behalf of the Government of 

KPK, contended that the Parliament is free to 
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amend the Constitution, subject to the explicit 

restrictions and procedural requirements set forth 

in Articles 238 and 239. The learned counsel 

further contended that the changing of the name of 

North West Frontier Province (NWFP) as Khyber 

Pakhtunkhwa (KPK)  is in accordance with the 

wishes of the people of the Province manifested in 

the Resolutions to this effect passed by the 

Provincial Assembly. He referred to various 

academic works to maintain that the name now 

chosen is rooted in history and gives identity t o the 

Province and its people.   

14.    The learned Attorney General for 

Pakistan with regard to the 18 th  Constitutional 

Amendment prefaced his arguments with the 

reiteration of his contention that this Court has 

only the  jurisdiction as is conferred upon i t by the 

Constitution in terms of Article 175(2) and such 

jurisdiction does not include the power to strike 

down any provision of the Constitution and in this 

behalf reference was made to the judgment of this 

Court, reported as The State v. Zia -ur -Rehman a nd 

others  (PLD 1973 SC 49). It was the case of the 
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learned Attorney General for Pakistan that the 

provisions of Article 175A, more particularly, the 

provisions challenged i.e. the constitution and the 

Role of the Parliamentary Committee does not 

offend the  Independence of the Judiciary especially 

after  the judgment in  the case of Munir Hussain 

Bhatti, Advocate and others v. Federation of 

Pakistan and another  (PLD 2011 SC 308 and PLD 

2011 SC 407). Even otherwise, during the course of 

the proceedings of the i nstant Petitions pertaining 

to the 18 th  Constitutional Amendment, an interim 

Order was passed and positively responded to by 

the Parliament by adopting the 19 th  Constitutional 

Amendment and this issue has now come to pass.  

15.   With regard to the 21 st Constitutional 

Amendment, it was contended by the Attorney 

General for Pakistan that the Constitution 

envisages that any person acting against the 

Defense of Pakistan or who is a threat to the 

Country, in times of war o r  peace, can be subjected 

to a law relat ing to the Armed Forces and can be 

legally tried by the Courts established under the 

Pakistan Army Act. This, it was contended, 
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evidenced by a reading of Articles 5, 12, 148(3),  

175, 199 , 232, 237 and 245. Under the 

Constitution, the Parliament is vested w ith the 

power to subject any person to the jurisdiction of 

any Court with respect to any matter. He 

submitted that in the previous judgments, Article 

245 has been incorrectly interpreted. Its provisions 

can be invoked to deal with three types of 

situations : for defense against òexternal 

aggressionó, òthreat of waró, or òact in aid of civil 

poweró. Action can be taken on the direction of the 

Federal Government under Article 245, which 

manifests the Defense power of the State and falls 

within the Executive fu nction and is not justiciable 

under Article 199.  

16.   He further submitted that where there is 

a threat of war or insurgency, offenders can be 

tried under the Pakistan Army Act, for the Defense 

of the Country, and this course of action is 

permitted under Article 245. He next submitted 

that the Pakistan Army Act was amended only to 

include certain specified persons within the 

purview thereof.  
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17.   The learned Attorney General for 

Pakistan referred to the case of Sh. Liaquat Hussain  

(supra) relied upon by th e Petitioners to contend 

that trial by the Military Courts of civilians for such 

civil offences that have no nexus with the Armed 

Forces or Defense of Pakistan is not permissible 

under the Constitution. However with regard to 

offences relating to the Defen se of the Country the 

existing Military Courts can try civilians.  

18.   The learned Attorney General for 

Pakistan contended that a class of persons waging 

war against Pakistan has been placed under the 

Pakistan Army Act and Article 245 read with 

Federal Leg islature List, items 1 and 55 authorize 

the Federal Legislature to legislate on this subject.  

19.   He relied upon the case, reported as Brig. 

(Retd) F.B. Ali and another v. The State  (PLD 1975 

SC 50 6), to contend that different laws can be 

made for differe nt classes of persons. Almost all 

legislation involves some level of classification, 

which is permissible. The learned Attorney General 

submitted that there is no discrimination under the 

Act because there is a valid and permissible 
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classification. It was further contended that in the 

case of Brig. (Retd) F.B. Aliõs case (supra)  wherein it 

has been held that the right to fair trial including 

the right to  fram ing of charges, right to present 

evidence, right to representation by Counsel, right 

to defense and right to appeal are clearly available 

and protected in trial by a Court Martial. The 

Pakistan Army Act does permit trial of civilians by 

the Military Courts in time of peace. In support of 

his contention, he also relied upon the cases of (1) 

Mrs. Shahida Z aheer Abbasi and 4 others v. 

President of Pakistan and others  (PLD 1996 SC 

632) and (2) Col. (R) Muhammad Akram v. 

Federation of Pakistan through Secretary Ministry 

of Defence, Rawalpindi and another  (PLD 2009 FSC 

36).  

20.   With regard to the contention t hat the 

21 st Constitutional Amendment came into an effect 

prior to the Pakistan Army (Amendment) Act, 2015, 

hence the latter was not protected from the rigors 

of Article 8 of the Constitution, he submitted that 

both Bills were moved by the Ministry of Law on 

the same day and were introduced in the National 
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Assembly and debated on at the same time. He 

further submitted that numbering of the Bills was 

done by the National Assembly, wherein the 

Pakistan Army (Amendment) Act is Bill 1 of 2015 

and the 21 st Const itutional Amendment is Bill 2 of 

2015. He next submitted that the Senate passed 

the Pakistan Army (Amendment) Act at 1700 hours 

whereas the 21 st Constitutional Amendment was 

passed at 1740 hours, and the President 

subsequently assented to the Acts. It is i mpossible 

to determine what time the President signed the 

two Amendment Acts. He contended that according 

to the General Clauses Act, 1897, a Federal Act 

comes into force at 0000 hours on the said  day but 

this provision does not apply to a Constitutional 

Amendment. Therefore, he submitted that the 

Pakistan Army (Amendment) Act, 2015, was 

already in force when the 21 st Constitutional 

Amendment came into force. He next contended 

that in view of  Articles 50, 66 and 69, the Court 

cannot look into Parliamentary proceedings. He 

also submitted that in the case of A.M. Khan 

Leghari, C.S.P., Member Board of Revenue, West 
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Pakistan v. Government of Pakistan through 

Secretary to Government of Pakistan, 

Establishment Division, Rawalpindi and others  

(PLD 1967 Lahore 227),  it was held that since the 

process of making an amendment in the National 

Assembly is òproceeding in Parliamentó, the same 

cannot  be questioned in the Court.  

21.   To round up his arguments, the learned 

Attorney General for Pakistan contended that there 

is a bar on the jurisdiction of High Court under 

Article 199(3) in relation to the Members of the 

Armed Forces of Pakistan, or the persons subject to 

this law, and in support of his contention, he relied 

upon the cases, reported as (1) Ex-Capt. 

Muhammad Akr am Khan v. Islamic Republic of 

Pakistan through the Secretary to the Government 

of Pakistan, Ministry of Law and Parliamentary 

Affairs, Islamabad and another  (PLD 1969 SC 174), 

(2) Mrs. Naheed Maqsood v. Federation of Pakistan 

through Secretary, Ministry o f Interior, 

Government of Pakistan, Islamabad and 4 others  

(1999 SCMR 2078) and (3) Brig. (R) F.B. Aliõs case 

(supra) . The learned Attorney General for Pakistan 
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maintained that terrorism is a worldwide 

phenomena and many countries have opted for 

trial of t errorists by the Military Courts. Such 

course of action has been held to be valid by their 

Courts. Reference in this behalf is made to the 

United States of America.  

22.   Heard and available record perused.  

23.  During the preceding 65 odd years, the 

quest ion of the implied limitation on the Power of 

the Parliament to amend the Constitution has 

come up before the Courts of various Countries. It 

appears that the concept of implied limitation upon 

the power to amend the Constitution may have its 

genesis in Ge rmany where such restrictions were 

identified and enforced by the Federal 

Constitutional Court. In the Subcontinent, this 

issue was first raised before the Supreme Court of 

India as far back as 1951 when a Constitutional 

Amendment was challenged primarily on the 

ground that it violated the Fundamental Rights. 

The challenge was repelled in the judgment, 

reported as Sankari Prasad v. Union of India  (AIR 

1951 SC 458). Subsequently, the 17 th  Amendment 
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to the Indian Constitution was called into question 

again on  the ground of violating the Fundamental 

Rights. Though the Petition was dismissed vide 

judgment, reported as Sajjan Singh v. State of 

Rajasthan  (AIR 1965 SC 845), however, two of the 

five Judges on the Bench expressed some 

reservations in this behalf.  However, vide 

judgment, reported as Golak Nath v. State of 

Punjab  (AIR 1967 SC 1643) through a variety of 

opinion and with a narrow majority, it was held 

that there was an implied restriction upon the 

amendatory powers of the Parliament with respect 

to abridg ement of Fundamental Rights. The matter 

further crystallized when the 24 th  Amendment was 

challenged and the Supreme Court of India in its 

judgment, reported as Kesavananda Bharati  

(supra)  held that the Indian Constitution was 

bestowed with certain specifie d Essential Features, 

which could not be altered or destroyed by the 

Parliament through a Constitutional Amendment. 

The Parliament was a creation of the Constitution 

and could only exercise such Constituent powers, 

as were conferred by the people and could  not 
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amplify its own powers at the expense of the 

Fundamental Rights of the people. The said 

judgment was reaffirmed by the Supreme Court of 

India in the cases, reported as (1) Indira Nehru 

Gandhi v. Raj Narain  (AIR 1975 SC 2299) and (2) 

Minerva Mills Limi ted v. Union of India  (AIR 1980 

SC 1789). The essential concept of the Constitution 

having a basic structure and the same being 

inalterable through a Constitutional Amendment 

was reiterated  in the cases, reported as (1) Sanjeev 

Coke Mfg. Co. v. Bharat Coki ng Coal Ltd.  (AIR 

1983 SC 239) and (2) Shri Raghunathrao 

Ganpatrao v. Union of India  (AIR 1993 SC 1267). 

The aforesaid view has not been deviated from by 

the Supreme Court of India, as is apparent from 

the judgments, reported as (1) AR Kelu v. State of 

Tam il Nadu  (AIR 2007 SC 861) and (2) State of 

West Bengal v. Committee for Protection of 

Democratic Rights  (AIR 2010 SC 1467). Thus, it 

may be stated without fear of contradiction that 

the doctrine of òBasic Structureó i.e. the 

Constitution has Salient Featur es, which cannot 

be altered or destroyed through a Constitutional 
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Amendment, is firmly entrenched in the 

jurisprudence of the said country.  

24.  The Indian view referred to above has 

also been accepted in Bangladesh. Reference, in 

this behalf, may be made to the case, reported as 

Anwar Hussain Chaudhry v. Bangladesh  (1989 

BLD Sp. 1 p. 1). Kesavananda Bharati 

Sripadagalvaru and others (Supra)  cast s a very 

long shadow by crossing the oceans and finding 

approval in the  

Caribbean  where it was followed in Beliz e. 

However, nearer home the said doctrine was 

rejected in Sri Lanka by the Supreme Court [See 

(1990) LRC (Const.) 1]. In Singapore, Kesavananda 

Bharati  (supra)  was considered and held not 

applicable. The Courts in Malaysia also refused to 

apply such doctri ne. Reference in this behalf may 

be made to the cases, reported as (1) Government 

of Sate of Kelantan v. Government of the 

Federation of Malaysia  [(1977) 2 MLJ 187] and (2) 

Phang Chin Hock v. Public Prosecutor  [(1980) 1 

ML.J 70].  
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25.   There can be no den ying of the fact that 

the doctrine of implied restriction on the power to 

amend the Constitution so as to destroy its Salient 

Features, if any, is neither universally accepted nor 

is universally rejected. Each State has a unique 

history and each Constituti on is worded differently 

attracting different interpretations. Though wisdom 

may not recognize any national borders, yet it may 

not be safe to rely too much on the Constitutional 

Jurisprudence of other Countries, especially as 

Countries practicing in gener ic terms, the same 

Legal System and having a written Constitution s, 

when confronted with the question of implied 

restrictions on power to amend the Constitution 

have come to diametrically opposite conclusions. In 

the Common Law Jurisdiction with a written 

Constitution, India, Belize and Bangladesh have 

accepted and enforced the doctrine, while Sri 

Lanka, Malaysia and Singapore have rejected the 

same. In the circumstances, we must primarily 

draw from our own Constitutional history and 

Jurisprudence to answer  the questions that we are 

currently confronted with. The judicial 
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pronouncements in the field need to be 

contextualized and examined so that their true 

meaning and import can be discovered.  

26.  The matter in issue has been dilated 

upon by this Court, in cluding in the judgments, 

reported as (1) The State v. Zia -ur -Rehman and 

others  (PLD 1973 SC 49), (2) The Federation of 

Pakistan through the Secretary, Establishment 

Division, Government of Pakistan, Rawalpindi v. 

Saeed Ahmed Khan and others  (PLD 1974 SC 1 51), 

(3) Islamic Republic of Pakistan through Secretary, 

Ministry of Interior and Kashmir Affairs, Islamabad 

v. Abdul Wali Khan, M.N.A., former President of 

Defunct National Awami Party  (PLD 1976 SC 57), 

(4) Federation of Pakistan through the Secretary, 

Mi nistry of Finance, Government of Pakistan, 

Islamabad, etc. v. United Sugar Mills Ltd., Karachi  

(PLD 1977 SC 397), (5) Fauji Foundation and 

another v. Shamimur Rehman  (PLD 1983 SC 457), 

(6) Khawaja Muhammad Sharif v. Federation of 

Pakistan through Secretary , Cabinet Division, 

Government of Pakistan, Islamabad and 18 others  

(PLD 1988 Lah. 725), (7) Sharaf Faridi and 3 
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others v. The Federation of Islamic Republic of 

Pakistan through Prime Minister of Pakistan and 

another  (PLD 1989 Kar. 404), (8) Pir Sabir Shah  v. 

Federation of Pakistan and others  (PLD 1994 SC 

738) and (9) Federation of Pakistan and another v. 

Malik Ghulam Mustafa Khar  (PLD 1989 SC 26).  

27.  The 8 th  Amendment to the Constitution 

of the Islamic Republic of Pakistan, 1973, came up 

for considerati on before this Court and the various 

judgments, both from the domestic as well as 

foreign jurisdictions, were considered and the 

Petitions in this behalf adjudicated upon vide 

judgment, reported as Mahmood Khan Achakzai 

and others v. Federation of Pakistan  and others  

(PLD 1997 SC 426). Upon the insertion through 

Amendment of Article 63A of the Constitution of 

the Islamic Republic of Pakistan, 1973, the same 

was challenged before this Court and the matter 

adjudicated upon vide judgment, reported as 

Wukala Ma haz Barai Tahafaz Dastoor and another 

v. Federation of Pakistan and others  (PLD 1998 SC 

1263). The 17 th  Amendment to the Constitution 

was called into question and the matter was 
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decided vide judgment, reported as Pakistan 

Lawyers Forum and others v. Federa tion of 

Pakistan and others  (PLD 2005 SC 719).  

28.  The threshold questions referred to above 

involved in the instant lis  also finds reference in 

the judgments of this Court, reported as (1) Syed 

Zafar Ali Shah and others v. General Pervez 

Musharraf, Chie f Executive of Pakistan and others  

(PLD 2000 SC 869) and (2) Sindh High Court Bar 

Association through its Secretary and another v. 

Federation of Pakistan through Secretary, Ministry 

of Law and Justice, Islamabad and others  (PLD 

2009 SC 879).  

29.  As far b ack as 1966, this Court in its 

judgment, reported as R.S. Jhamandas and others 

v. The Chief Land Commissioner, West Pakistan 

and others  (PLD 1966 SC 229) referred to the 

òconscience of the Constitutionó. In the case, 

reported as Mr. Fazlul Quader Chowdhry and 

others v. Mr. Muhammad Abdul Haque  (PLD 1963 

SC 486) a reference was made that the 

Constitution contains a òSchemeó for distribution 
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of powers between the different organs and the 

authorities. It was also held as follows:  

 òé The major duty upon all 
concerned including the President 
was to bring these fundamental 
provisions into operation. What 
has actually be en done is that 
instead of implementing these 
basic provisions, they have been 
altered in a fundamental way  so 
as to change the form of 
Government  fr om the pure 
Presidential form to an 
anomalous Parliamentary form. It 
is quite impossible to regard the 
operation as one in aid of bringing 
the integral provisions of the 
Constitution into operation.ó 
(emphasis are supplied ) 

 
Both the aforesaid judgments  perhaps allude to the 

concept that the Constitution may have a meaning 

though derived from the interpretation of its text 

but not necessarily stated in as many words.   

30 .  In the celebrated judgment, reported as 

Miss.  Asma Jilani  (supra) , the concept of  grund 

norm  was introduced into our Jurisprudence by 

Hamood -ur -Rehman, CJ. (as he then was). The 

relevant extract of the judgment is reproduced 

herein below:  

 òIn any event, if a grund norm  is 
necessary for us. I do not have to 
look to the Western legal th eorists 
to discover one. Our own grund 
norm  is enshrined in our own 
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doctrine that the legal sovereignty 
over the entire universe belongs to 
Almighty Allah alone, and the 
authority exerciseable by the 
people within the limits 
prescribed by Him is a sacred 
trust . This is an immutable  and 
unalterable  norm which was 
clearly accepted  in the Objective 
Resolution passed by the 
Constituent Assembly of Pakistan 
on the 7 th  of March 1949. This 
Resolution has been described by 
Mr. Brohi as the òcornerstone of 
Pakistanõs legal edificeó and 
recognized even by the learned 
Attorney -General himself òas the 
bond which binds the nationó and 
as a document from which the 
Constitution of Pakistan òmust 
draw its inspirationó. This has not 
been abrogated by any one so far, 
nor has this been departed or 
deviated f rom by any regime, 
military or C ivil. Indeed, it cannot 
be, for, it is one of the 
fundamental principles enshrined 
in the Holy Qurõan é .ó (emphasis 
are supplied ) 

 
Some Judges of the learned Lahore High Court, in 

a case,  var iously concluded that the Objectives 

Resolution was òto be a transcendental part of the 

Constitutionó and òsupra-Constitutional 

Instrument which is unalterable and immutableó. 

Though the observations referred to above formed 

part of the minority view of th e Court, Appeals 

were filed before this Court with the main object to 

have the law settled with regard to the 
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Constitutional position, as is mentioned in the 

judgment, passed in that said Appeal, reported as 

The State v. Zia -ur -Rehman and others  (PLD 1973 

SC 49). The observations in the judgment of Miss. 

Asma Jilani  (supra)  reproduced above, as 

interpreted by the learned Lahore High Court in 

terms mentioned above came under scrutiny along 

with several other fundamental Constitutional 

questions, though prima rily with reference to the 

Objectives Resolution.   

31.  With regard to the conclusion drawn by 

the learned Lahore High Court from the 

observations made in the case, reported as Zia-ur -

Rahman  (supra)  it was held as follows:  

 òIt will be observed that this does 
not say that the Objectives 

Resolution is the grund norm , but 
that the grund norm  is the 
doctrine of legal sovereignty  
accepted by the people of 
Pakistan and the consequences 
that flow from it . I did not 
describe the Objectives Resolution 
as òthe cornerstone of Pakistanõs 
legal edificeó but merely pointed 
out that one of the learned 
counsel appearing in the case had 
described it as such. It is not 
correct, therefore, to say that I 
had held it, as Justice Ataullah 
Sajjad has said in his judgment, 
òto be a transcendental part of the 
Constitutionó or, as Justice 
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Muhammad Afzal Zullah has said, 

to be a òsupra -Constitutional 
Instrument which is unalterable 
and immutableó. (emphasis are 
supplied ) 

 
 In the same context, it was held as under:  

  òHaving said this much 
about the constitutional position 
of the Courts and their 
relationship with the other 
equally important organ of the 
State, namely; the Legislature. It 
is now necessary to examine as to 
whether any document other than 
the Constitution itself can be  
given a similar or higher status or 
whether the judiciary can, in the 
exercise of its judicial power, 
strike down any provision of the 
Constitution itself either, because, 
it is in conflict with the laws of 
God or of nature or of morality or 
some other so lemn declaration 
which the people themselves may 
have adopted for indicating the 
form of Government they wish to 
be established. I for my part 
cannot conceive a situation, in 
which, after a formal written 
Constitution has been lawfully 
adopted by a compete nt body and 
has been generally accepted by 
the people including the judiciary 
as the Constitution of the 
country, the judiciary can claim 
to declare any of its provisions 

ultra vires  or void. This will be no 
part of its function of 
interpretation. Therefor e, in my 
view, however solemn or 
sacrosanct a document, if it is not 
incorporated in the Constitution 
or does not form a part thereof it 
cannot control the Constitution . 
At any rate, the Courts created 
under the Constitution will not 
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have the power to declare any 
provision of the constitution itself 
as being in violation of such a 
document. If in fact that 
document contains the expression 
of the will the vast majority of the 
people, then the remedy for 
correcting such a violation will lie 
with the people an d not with the 
judiciary. It follows from this that 
under our own system too the 
Objectives Resolution of 1949, 
even though it is a document 
which has been generally 
accepted and has never been 
repealed or renounced, will not 
have the same status or author ity 
as the Constitution itself until it 
is incorporated within it or made 
part of it. If it appears only as a 
preamble to the Constitution, 
then it will serve the same 
purpose as any other preamble 
serves, namely, that in the case of 
any doubt as to the in tent of the 
law -maker, it may be looked at to 
ascertain the true intent, but it 
cannot control the substantive 
provisions thereof. éó. (emphasis 
are supplied ) 

  
The afore -quoted observations echoed in the future 

Jurisprudence of Pakistan for a very long ti me.  

In the same judgment, following observations 

were also made, which are as under:  

 òé It cannot, therefore, be said 
that a Legislature, under a written 
Constitution, possesses the same 
powers of òomnipotenceó as the 
British Parliament. Its powers 
have necessarily to be derived 
from, and to be circumscribed 
within, the four corners of the 
written Constitution.ó 



197  
 

   

32.   It may be noticed that on the one hand, 

the concept of an all powerful, completely sovereign 

and omnipotent Parliaments akin to the Briti sh 

Parliament was rejected. It was also held that the 

Objectives Resolution per se was not a supra -

Constitutional Document and, therefore, by 

necessary implication the provisions of a 

subsequent written Constitution could not be 

struck down on the ground t hat it was in conflict 

therewith. It was also observed that a touchstone 

for examining the validity or vires  cannot be 

founded upon any amorphous concept of a higher 

law or outside the Constitution itself. However, 

though the observations with regard to th e grund 

norm  made in the case of Miss. Asma Jilaniõs case 

(supra)  were clarified yet that some aspects of the 

Constitutional Law may be inalterable was not 

refuted.  

33.   The aforesaid view was reiterated in the 

case, reported as Brig. (Retd) F.B. Aliõ (supra) in  the 

following terms:  

 

 òé the Courts cannot strike down 
a law on any such higher ethical 
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notions nor can Court act on the 
basis of philosophical concepts of 
law as pointed out by me in the 
case of Asma Jillanió.  

 
 

The same view was followed in the  judgment of this 

Court, reported as Federation of Pakistan through 

the Secretary, Ministry of Finance, Government of 

Pakistan, Islamabad, etc. v. United Sugar Mills 

Ltd., Karachi  (PLD 1977 SC 397). In the said 

judgment, the insertion of sub -clause 4A in A rticle 

199 of the Constitution was called into question. 

However, no specific challenge on the ground that 

the said amendment violated the Salient Features 

of the Constitution was made, as is categorically 

mentioned in the judgment itself.  

34.   In April, 1977, in view of the civil 

disturbances, Article 245(1) of the Constitution was 

invoked by the Federal Government and the Armed 

Forces were called in to restore order. The aforesaid 

action was called into question before the learned 

Lahore High Court. The Constitution Petitions, in 

this behalf, were decided through a judgment, 

reported as Darwesh M. Arbey, Advocate v. 

Federation of Pakistan through the Law Secretary 
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and 2 others  (PLD 1980 Lahore 20 6). In the said 

judgment, it was observed that:  

òé the Parliament is not 
sovereign to amend the 
Constitution according to its likes 
and dislikes much less than 
changing the basic structure of 
the Constitution.ó. 

 
35.   Apparently, the opinion expressed in the 

case of Kesavananda Bharati  (supra)  was adopted 

though no  reference was made thereto. Time and 

events overtook the said judgment and Marshal 

Law was imposed by Gen. Muhammad Zia -ul -Haq 

on the 5 th  July, 1977, and the Constitution was 

suspended and held in abeyance.  Thus, there was 

no occasion to challenge the sa id judgment. 

However, the aforesaid judgment could not 

withstand the scrutiny of this Court when 

examined in the judgment, reported as Fouji 

Foundation and another v. Shamimur Rehman  

(PLD 1983 SC 457) wherein it was held as follows:  

ò202. Moreover the effe ct of the 
decision in Smt. Indira Nehru 
Gandhi's case was done away 
with by clauses 4 and 5 inserted 
in Article 368 by the Constitution 
(Forty -Second Amendment) Act, 
1976, Clause (4) debars the Court 
of the jurisdiction to call in 
question any of the amend ments 
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made in the Constitution. Clause 
(5) declares that there shall be no 
limitation whatsoever on the 
constituent power of the 
Parliament to amend any 
provision of the Constitution 
either by way of addition, 
variation or repeal. So what is 
now left is on ly a theory of basic 
structure or framework of the 
Constitution evolved by the 
Constitutional interpretation of 
the provisions having no legal 
compulsion as a Constitutional 
principle. Reliance was placed by 
the learned counsel for the 
respondent on Darves h M. Arbey 
v. Federation of Pakistan PLD 
1980 Lahore 206. Shamim 
Hussian Kadri, J. said: ôthe 
Parliament is not sovereign to 
amend the Constitution according 
to its likes and dislikes muchless 
than changing the basic structure 
of the Constitutionõ. This op inion 
of the learned Judge is based on 
Kesavananda Bharati's case (AIR 
1973 SC 1461) which again is 
subject to the same criticism as I 
ventured to highlight while 
reviewing Sint. Indira Nehru, 
Gandhi's case: It does not 
advance the case of the 
respondent a ny further as the 
learned Judge failed to notice that 
the amending power unless it is 
restricted, can amend, vary, 
modify or repeal any provision of 
the Constitution. The statement 
in my opinion, is too broadly 
stated as what the learned Judge 
refers to is  a political question 
and a matter of policy for the 
Parliament. Such a question is 
also not justiciable. ó 
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In the said case, a challenge was thrown to a 

legislative measure on the ground of mala fides.  

This was the primary issue before the Court. The 

prin ciple enunciated by the Supreme Court of 

India in the case, reported as Indira Nehru 

Gandhiõs case (supra)  was not followed for being 

inconsistent with the previous judgments of the 

same Court. However, in the subsequent 

judgments, the principle of implied  restriction on 

the legislative power to amend the Constitution 

was repeatedly reiterated by the Supreme Court of 

India in its various judgments, some of which have 

been referred to hereinabove and the said doctrine 

is now firmly entrenched in the Indian 

Jurisprudence.  

36.   The imposition of Martial Law on the 5 th  

July, 1977, and violation of the Constitution was 

challenged before this Court but unfortunately, the 

actions of Gen. Muhammad Zia -ul -Haq were 

validated in the judgment, reported as Begum 

Nusrat Bhuttoo v. Chief of Army Staff and 

Federation of Pakistan  (PLD 1977 SC 657). By way 

of the aforesaid judgment, the Chief Martial Law 
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Administrator was also clothed with the Authority 

to amend the Constitution. In the above 

background, Presidential Order No .14 of 1985 was 

issued by Gen. Muhammad Zia -ul -Haq, purporting 

to make widespread changes in the Constitution. In 

the meanwhile, the elections were held on a non -

party basis and the Parliament passed the 8 th  

Amendment to the Constitution, incorporating 

mos t of the Amendments effected through the 

Presidential Order No.14 of 1985. The Constitution 

was revived vide Revival of the Constitution Order 

1985. The most significant Amendments in the 

Constitution effected through the 8 th  Constitutional 

Amendment, incl uded incorporation of Article 2A 

whereby the Objectives Resolution was made a 

substantive part of the Constitution and Article 

58(2)(b) of the Constitution was also inserted 

empowering the President to dissolve the National 

Assembly.  

 

37.   At the point of  time of the 

pronouncement with regard to the Objectives 

Resolution in Zia-ur -Rehmanõs case (supra)  the 

same was not a substantive part of the 
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Constitution . After the insertion of Article 2A, an 

attempt was made to control and restrict the 

powers of the Pr esident under Article 45 of the 

Constitution to grant pardons to convicted 

prisoners. The contention raised was that exercise 

of such powers by the President offended against 

Article 2A of the Constitution. However, this Court 

repelled the contentions in i ts judgment, reported 

as Hakim Khan v. Government of Pakistan  (PLD 

1992 SC 395).  

38.   The question of the implied limitation on 

the power of the Parliament to amend the 

Constitution in the context of the 8 th  Constitutional 

Amendment and Article 58(2)(b) in cluding with 

reference to Article 2A and the Objectives 

Resolution came up before this Court in the case, 

reported as Mahmood Khan Achakzai and others v. 

Federation of Pakistan and others  (PLD 1997 SC 

426), wherein the following Short Order was 

passed:  

  òFor reasons to be recorded 
later, we pass following short 
order.  

 
2.  What is the basic structure 
of the Constitution is a question 
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of academic nature which cannot 
be answered authoritatively with 
a touch of finality but it can be 
said that the prominent 
characteristics of the Constitution 
are amply reflected in the 
Objectives Resolution  which is 
now substantive part of the 
Constitution as Article 2A 
inserted by the Eighth 
Amendment.   
 
3.  The Objectives Resolution 
was Preamble of the Constitutions 
made and p romulgated in our 
country in 1956, 1962 and 1973. 
Perusal of the Objectives 
Resolution shows that for scheme 
of governance the main features 
envisaged are Federalism and 
Parliamentary Form of 
Government blended with Islamic 
provisions. The Eighth 
Amendment  was inserted in the 
Constitution in 1985, after which 
three elections were held on 
party -basis and the resultant 
Parliaments did not touch this  
Amendment, which demonstrates 
amply that this Amendment is 
ratified by implication and has 
come to say in the C onstitution 
unless amended in the manner 
prescribed in the Constitution as 
contemplated under Article 239. 
Article 58(2)(b) brought in the 
Constitution by the Eighth 
Amendment, which maintains 
Parliamentary Form of 
Government has provided checks 
and balanc es between the powers 
of the President and the Prime 
Minister to let the system work 
without let or hindrance to 
forestall a situation in which 
martial law could be imposed.ó 
(emphasis are supplied ) 
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However, in the said judgment, Sajjad Ali Shah, 

CJ. (as he then was) made the following 

observations:  

 òé We are going into tier question 
of validity of the Constitution 
(Eighth Amendment) Act, 1985, 
later but for the time being it 
would suffice to say that freedom, 
bestowed upon the parliament in 
clause, (6) o f Article 239 after 
amendment does not include 
power to amend those provisions 
of the Constitution by which 
would be altered salient features 
of the Constitution, namely 
federalism, Parliamentary Form of 
Government blended with Islamic 
provisions. As long as these 
salient features reflected in the 
Objectives Resolution are retained 
and not altered in substance, 
amendments can be made as per 
procedure prescribed in Article 
239 of the Constitution .ó 
(emphasis are supplied ) 

 

It was further observed as follows:  

 òThe Objectives Resolution and 
the speech of Quaid -e-Azam 
quoted above clearly show that 
the Constitution was to be 

based on Islamic principles of 
democracy, equality, freedom, 
justice and fairplay. These were 
the guiding principles which 
were to be moul ded in the form 
of Constitution. These were 
inter alia the basic features on 
which the Constitution was to 
be framed.ó 
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Saleem Akhtar, J. (as he then was) in his 

judgment signed by four other Judges, made the 

following observation:  

ò34. It can thus be sai d that in 
Pakistan there is a consistent 
view from the very beginning that 
a provision of the Constitution 
cannot be struck down holding 
that it is violative of any 
prominent feature, characteristic 
or structure of the Constitution. 
The theory of basic str ucture has 
thus completely been rejected. 
However, as discussed hereunder 
every Constitution has its own 
characteristic and features which 
play important role in formulating 
the laws and interpreting the 
provisions of the Constitution.  
Such prominent featu res are 
found within the realm of the 
Constitution. It does not mean 
that I impliedly accept the theory 
of the basic structure of the 
Constitution. It has only been 
referred to illustrate that every 
Constitution has its own 
characteristics. ó (emphasis are 
supplied ) 

 

It was further observed by the learned Judge, as 
follows:  

42. é However there are factors 
which restrict the power of the 
Legislature to amend the 
Constitution. It is the moral or 
political sentiment, which binds 
the barriers of Legislature and 
forms the Constitutional 
understandings . The pressure of 
public opinion is another factor 
which restricts and resists the 
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unlimited power to amend the 
Constitution. In Pakistan 
although Article 239 confers 
unlimited power to the 
Legislature, yet it cannot by sheer 
force of morality and public 
opinion make and amending the 
Constitution in complete violation 
of the provisions of Islam. Nor can 
it convert democratic f orm in 
completely undemocratic one. 
Likewise by amendment Courts 
cannot be abolished which can  
perish only with the Constitution . 
It seems to be an emerging legal 
theory  that even if the 
Constitution is suspended or 
abrogated, the judiciary continues 
to hold its position to impart 
justice and protect the rights of 
the people which are violated and  
impinged by the actions of the 
powers and authorities which 
saddle themselves by 
unconstitutional means. As held 
in Asma Jillani's case, such 
actors are usurpers and the 
Courts had only condoned their 
action without approving it. The 
provisions of the Con stitution 
cannot be suspended except as 
provided by the Constitution 
itself. The concept of  abrogation of 
the Constitution is alien to the 
Constitution . The fact that 
whenever there occurred 
Constitutional deviation, it was 
legalised by condonation or 
vali dation granted by the 
Supreme Court, clearly 
demonstrates that such 
deviations and actions were void 
ab initio and unconstitutional. 
The validation or condonation was 
granted merely to avoid any 
disruption of civil and personal 
rights, to maintain continui ty of 
administration and governance 
and to bring the polity and system 
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of government on democratic and 
constitutional rails. But such 
situation, with reference to Article 
6 of the Constitution has to be 
viewed with greater seriousness. ó 
(emphasis are suppl ied) 

 
       It was added that:   

òAs observed earlier, there are 
some characteristic features in 
every Constitution which are 
embedded in the historical, 
religious  and social background of 
the people for whom it is framed. 
It cannot be denied that every 
Constitution has prominent 
features, characteristics and 
picture -frame studded with public 
aspiration, historical inspiration, 
geographical recognition, political 
formulations and peopleõs 
expectation. éó. (emphasis are 
supplied ) 

 

The Honõble Judge also observed that:  

 ò43. It is a well -recognized 
principle of interpretation of 
Constitution that if two provisions 
conflict with each other the 
Courts should first resolve the 
same by reconciling them. But if 
reconciliation seems difficult, 
then such interpretati on should 
be adopted which is more in 
consonance or nearer to the 
provisions of Constitution 
guaranteeing fundamental rights, 
independence of judiciary and 
democratic principles blended 
with Islamic provisions.  Thus it is 
the lesser right which must yield 
in favour of higher rights. 
Reference may be made to Shahid 
Nabi Mali k , v. Chief Election 
Commissioner PLD 1997 SC 32, 
Halsbury Laws of England, 4 th  
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Edition, Vol.44, page 532 and 
para. 872 and Corpus Juris 
Secundum, Vol. 16, page 97. 
Ajmal Mian, J, while e xplaining 
his observation in the case of Al -
Jehad Trust PLD 1996 SC 324, 
relating to conflict between Article 
209(7) and Article 203 -C held that 
Article 209(7) carried higher right 
preserving the independence of 
judiciary and should prevail over 
Article 20 3-C which negated the 
same.ó (emphasis are supplied ) 

 
39.   In the judgment authored by Sajjad Ali 

Shah, C.J. (as he then was) signed by one other 

Judge, it was stated in no uncertain terms that the 

Constitution has Salient Features (which were 

identified) and the power to amend the 

Constitution does not extend to alter substantively 

or destroy such Salient Features.  

40.   Saleem Akhtar, J. (as he then was) in his 

judgment, endorsed by the majority of the Court 

acknowledged that the Constitution has Salient 

Features and in substantial terms did not differ 

with the judgment authored by Sajjad Ali Shah, 

C.J. (as he then was) in this behalf. It was also 

stated that the Parliament is not as omnipotent, as 

the British Parliament and further that abrogation 

is a co ncept alien to the Constitution. The 
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limitation on the Legislature to amend the Salient 

Features was acknowledged however, only a pious 

hope was expressed that political sentiment, 

morality and the force of public opinion would 

restrain the Parliament from  altering the same .  

41.   In the unanimous order of the Court, it 

was held that the question of òBasic Structureó is 

academic in nature. However, the Constitution 

does have Basic Salient Features, which can be 

gathered from the Objectives Resolution and t he 

amendment in the Constitution on examination 

was found only to provide Checks and Balances in 

the Parliamentary Form of Government, a Salient 

Feature of the Constitution.   

42.   In July, 1997, by virtue of 14 th  

Constitutional Amendment, Article 63A was 

inserted pertaining to disqualification of the 

Members of the Parliament on the ground of 

defection. The said Amendment was called into 

question before this Court, which was adjudicated 

upon vide judgment, reported as Wukala Mahaz 

Barai Tahafaz Dastoor and  another  (supra) . In the 

minority opinion of Mamoon Qazi, J. (as he then 



211  
 

was) the implied limitation on the powers of the 

Parliament were fully endorsed and the said Article 

i.e. Article 63A was held to be ultra vires  the 

Constitution. The learned Judge ma de the following 

observations:  

òé But the power bestowed upon 
the Parliament by the 
Constitution does not include the 
power to destroy or abrogate the 
Constitution or to alter what has 
been referred to as its basic 
structure or essential features . éó 
(emph asis are supplied ) 

 

It was added that:  
 

òé Therefore, it has to pass 
through the same test as an 
ordinary law. Only the 
amendments made by a 
Constituent Assembly can claim 
the status of Constitutional 
provisions and can claim 
immunity from such examination . 
Therefore, only an amendment 
that does not violate or destroy 
any essential feature of the 
Constitution or does not abrogate 
a fundamental right can acquire 
the status of a Constitutional 
provision. But until it acquires 
such status, it may be subjected 
to the same test as an ordinary 
amendment in the law. The power 
to make Constitution vests in the 
people alone. It is doubtful if the 
Parliament can make 
amendments in the Constitution 
if such amendments violate any 
essential feature in the 
Constitution or  a fundamental 
right guaranteed by it. The 
provisions of clauses (5) and (6) in 
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Article 239 are, therefore, to be 
read in harmony with the other 
provisions of the Constitution. éó  

 
43.   However, in the majority judgments, a 

different view was taken. Ajmal  Mian, C.J. (as he 

then was) observed as follows:  

 ò12.   From the above case -law, it is evident that in Pakistan the basic structure theory consistently had not been accepted. However, it may be pointed  out that in none of the above reports the impugned Article was such 
which could have been treated as 
altering the basic feature/  
structure of the Constitution. If 
the Parliament by a 
Constitutional Amendment makes 
Pakistan as a secular State, 
though Pakistan is founded as an 
Islamic Ideological State, can it be 
argued that this Court will have 
no power to examine the  vires  of 
such an amendment .ó (emphasis 
are supplied ) 

 

Saiduzzaman Siddique, J. (as he then was) 

observed as followed:  

  òFrom the preceding 
discussion, it emerges that finally 
the Supreme Court  both in India 
and Pakistan have taken the view 
that power to amend the 
Constitution vesting in the 
Parliament does not include 
power to repeal or abrogate the 
Constitution . éó (emphasis are 
supplied ) 

 
44.   Though it was held that under Article 

239 of the Constitution, the Parliament exercises 

not just Legislative Powers but also Constituent 

Powers but it was observed that:  
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òThis, however, would not mean 

that the power to amend the 
Constitution vesting in the 
Parliament under Article 239 of 
the Constitution  is unlimited 
and unbridled .ó (emphasis are 

supplied ) 

 
45.   With regard to the dictum laid down in 

the case of Wukala Mahaz  (supra) , the learned 

Judge observed as follows:  

 òThe short order which was 
signed by all the learned seven 
learned Judges of the B ench, 
shows that the question relating 
to basic structure of the 
Constitution was not answered 
authoritatively and finally as it 
was considered to be academic in 
nature but salient features of the 
Constitution reflected in Article 
2A were pointed out as 
Federalism and Parliamentary 
form of Government blended with 
Islamic provisions. ó 

 
 

In the aforesaid case, the order handed down by 

the Court is reproduced herein below:  

òBy majority of 6 to 1 it is held 
that Article 63A of the 
Constitution is intra varies b ut by 
4 to 2 subject to the following 
clarifications:  

 
 (i) That paragraph (a) to 

be read in conjunction with 

paragraphs (b) and (c) to 
Explanation to clause (1) of 
Article 63A of the 

Constitution. It must, 
therefore, follow as a 

corollary that a member of  
a House can be disqualified 
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for a breach of party 
discipline in terms of the 

above paragraph (a) when 
the alleged breach relates 

to the matters covered by 
aforesaid paragraphs (b) 
and (c) to the above 

Explanation to clause (1) of 
the aforementioned Articl e 
and that the breach 

complained of occurred 
within the House.  

  
(ii)  That the above 
paragraph (a) to 

Explanation to clause (1) of 
Article 63A is to be 

construed in such a way 
that it should preserve the 
right of freedom of speech 

of a member in the House 
subject to reasonable 
restrictions as are 

envisaged in Article 66 read 
with Article 19 of the 

Constitution.  
 

Whereas by minority view 

paragraph (a) in the Explanation 
to clause (1) of Article 63A and 
clause (6) in the said Article of 

the Constitution are v iolative of 
the fundamental rights and are to 

be treated as void and 
unenforceable. ó   

 
46.   In the majority judgment authored by 

Ajmal Mian, CJ. (as he then was) it was held, 

though in rhetorical  terms that implied limitation 

exists in the Constitution r egarding the power of 

the Parliament to amend the same and the Court 

has the jurisdiction to examine the vires  of such 

amendments, if for example, the Parliament 

through a Constitutional Amendment was to make 
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Pakistan a secular State. Saeeduzzaman Siddiqui , 

J. (as he then was) while agreeing with the majority 

view observed that the power to amend the 

Constitution does not include the power to repeal 

or abrogate. The minority judgment authored by 

Mamoon Qazi, J. (as he then was) fully endorsed 

the inherit li mitation on the Parliament to amend 

the Constitution so as to alter or destroy its Salient 

Features.  

47.   The amendment i.e. insertion of Article 

63A was subject ed to Judicial Review and 

examined by the Court, while the minority of the 

Judges found the sa id Article violative of the 

Salient Features of the Constitution, the majority 

on examination came to the conclusion that the 

said Article is intra vires  the Constitution, subject 

to clarifications, as is evident from the Order of the 

Court in the said cas e.  

48.   The doctrine that the Constitution has 

Salient Features, which cannot be altered, 

abrogated or destroyed through an Amendment 

made by the Parliament and this Court is vested 

with the jurisdiction to examine the vires  of such 
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Amendment on this acco unt appears to have been 

endorsed in the Order of the Court.  

49.   It may also be pertinent to refer the 

observations made by this Court in the judgment, 

reported as Dr. M. Aslam Khaki etc. v. Syed 

Muhammad Hashim and others  (PLD 2000 SC 

225), which reads a s follows:  

òé All its Articles have to be 
interpreted in a manner that its 
soul or spirit is given effect to by 
harmonizing various provisions. 
Again in The State v. Syed Qaim 
Ali Shah (1992 SCMR 2192) it 
was observed that the Courts 
while construing the p rovisions of 
statute should make efforts that 
the interpretation of the relevant 
provision of the statute should be 
in consonance with Article 2A of 
the Constitution and the grund 
norms of human rights.ó 

 
50.   History repeated itself on the 12 th  of 

October , 1999, and a duly elected Government was 

overthrown by Gen. Pervez Musharaf. Said action 

was yet again challenged before this Court but 

unfortunately, the Constitution Petition filed, in 

this behalf, was dismissed in the case, reported as 

Syed Zafar Ali S hah and others v.  General Pervez 

Mushar raf, Chief Executive of Pakistan and others  

(PLD 2000 SC 869). Yet again the power to amend 
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the Constitution was given on this occasion to Gen. 

Pervez Musharaf but with rather interesting 

limitations, as is evident f rom the judgment, the 

relevant portion thereof is reproduced hereunder:  

ò281. é We are of the considered 
view that if the Parliament cannot 
alter the basic features of the 
Constitution, as held by this 
Court in Achakzai's case (supra), 
power to amend the C onstitution 
cannot be conferred on the Chief 
Executive of the measure larger 
than that which could be 
exercised by the Parliament. 
Clearly, unbridled powers to 
amend the Constitution cannot be 
given to the Chief Executive even 
during the transitional perio d 
even on the touchstone of ôState 
necessityõ. We have stated in 
unambiguous terms in the Short 
Order that the Constitution of 
Pakistan is the supreme law of 
the land and its basic features i.e. 
independence of Judiciary, 
federalism and parliamentary 
form of government blended with 
Islamic Provision cannot be 
altered even by the Parliament . 
Resultantly, the power of the 
Chief Executive to amend the 
Constitution is strictly 
circumscribed by the limitations 
laid down in the Short Order vide 
sub -paragraphs (i)  to (vii) of 
paragraph 6 .ó (emphasis are 
supplied )   

 
The aforesaid is a clear declaration of law that the 

Basic Features of the Constitution i.e. 

Independence of Judiciary, Federalism and 
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Parliamentary Form of Government blended with 

the Islamic Provision s, cannot be altered, even by 

the Parliament.  

51.   After some years of dictatorship, the 

process of transition to democracy commenced. As 

usual again amendments were effected in the 

Constitution through Legal Framework Order (LFO) 

and followed by the 17 th  Constitutional Amendment 

passed by the newly elected Parliament. The said 

Amendments were called into question and the 

Constitution Petitions, in this behalf, were 

dismissed by this Court in the judgment, reported 

as Pakistan Lawyers Forum and others v. 

Federation of Pakistan and others  (PLD 2005 SC 

719). However, it was held in para 56 of this 

judgment, as follows:  

 ò56. There is a significant 
difference between taking the 
position that Parliament may not 
amend salient features of the 
Constitution and betw een the 
position that if Parliament does 
amend these salient features, it 
will then be the duty of the 
superior judiciary to strike down 
such amendments. The superior 
Courts of this, country have 
consistently acknowledged that 
while there may be a basic 
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st ructure to the Constitution, and 
while there may also be 
limitations on the power of 
Parliament to make amendments 
to such basic structure, such 
limitations are to be exercised and 
enforced not by the judiciary (as 
in the case of conflict between a 
statute  and Article 8), but by the 
body politic, i.e., the people of 
Pakistan . In this context, it may 
be noted that while Sajjad Ali 
Shah, C.J. observed that "there is 
a basic structure of the 
Constitution which may not be 
amended by Parliament", he 
nowhere obse rves that the power 
to strike down offending 
amendments to the Constitution 
can be exercised by the superior 
judiciary. The theory of basic 
structure or salient features, 
insofar as Pakistan is concerned, 
has been used only as a doctrine 
to identify such f eatures.ó 
(emphasis are supplied ) 

 

The provisions of 17 th  Constitutional Amendment 

were scrutinized and found not to offend against 

any of the Salient Features.  

 The observation of the Honõble Judge in paras 

38 to 40 of the Report are also very illuminatin g, 

the same are also reproduced hereunder for ease of 

reference:  

ò38. The present Constitutional 
structure rests on the foundation 
of the 17 th  Amendment. Without 
it, the civilian rule may not have 
been possible. In similar 
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circumstances, while examining 
th e validity of the 8 th  Amendment 
in Abdul Mujeeb Pirzadaõs case, 
Ajmal Mian, J. (as he then was), 
observed as follows: --   

 òI may observe that the 

elections of 1988 on party 
basis were held on the 

basis of the amended 
Constitution, everyone has 
taken oath i ncluding the 

Judges to protect the 
Constitution as was in 
force on the day of taking of 

oath. The said oath was 
taken by everyone after the 

Martial Law was lifted and 
the Fundamental Rights 
were restored. Incidentally I 

may mention that I and all 
other sit ting Judges of this 

Court , were appointed 
during the Martial Law 
and, therefore, the first 

oath, which we had taken 
on 1 -1-1986 under the 
Constitution, was of the 

amended Constitution. If I 
were to declare certain 

amended provisions of the 
Constitution as violative of 
the Objectives Resolution 

or of the basic structure of 
the Constitution, it would 

disturb the basis on which 
the present structure of the 
democracy is grounded. It 

will be difficult to 
demarcate a line, where to 
stop. The present legal 

edifice  is based on the 
amended Constitution. If 

we take out some amended 
provisions, the 
superstructure of 

democracy built on it may 
collapse. For example, 
under Article 41(3) read 

with Second Schedule to 
the Constitution electoral 

college for election of the 
President has been made 
more representative by P.O. 

No.14 of 1985 by providing 
that the Provincial 
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Assemblies will also form 
part of the electoral college. 

If I were to hold the above 
amendment as illegal, it 

will affect the incumbent of 
the office of the Pr esident, 
which in turn will affect the 

incumbent of the office of 
the Prime Minister as the 
President had nominated 

the Prime Minister under 
amended Article 91(2). It is 

true that the Prime 
Minister had obtained a 
vote of confidence but the 

challenge to th e National 
Assembly can be thrown on 

the grounds that its seats 
by direct and indirect 
election have been 

increased and the 
qualifying age for a voter 
has been raised from 18 

years to 21 years, by P.O. 
No.14 of 1985, which 

deprived right of franchise 
to a sizeable number voters 
between the age of 18 to 21 

years. A number of other 
incumbents of other offices 
and a number of other 

institutions, who are not 
before us, will also be 

affected. This will be an 
unending process. In my 
view, there is no 

manageable s tandard or 
the objective standard 

available with this Court to 
decide, which of the 
amendments should be 

stuck down and which of 
them should be retained. 
This is a highly sensitive 

and politicized controversy, 
which has unfortunately 

assumed great signific ance 
in view of polarized and 
charged political cl imate 

obtaining in the country.ó 

39. General Elections have now 
been held here and 18 year olds 
have voted. This enlarged 
electorate has cast its votes for an 
expended Parliament and four 
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Provincial Assembl ies. The elected 
members have taken oath of their 
respective offices. The Speakers 
and Deputy Speakers of the 
National Assembly and Provincial 
Assemblies have been elected. The 
Chairman and Deputy Chairman 
Senate have been elected. The 
Prime Minister and t he four Chief 
Ministers have been elected. 
Governors have been appointed in 
the four provinces. The President 
has taken a Vote of Confidence as 
required by clause (8) of Article 41 
of the Constitution. All these 
Constitutional functionaries have 
made oath under the Constitution 
and are occupying their respective 
offices. Appointments to civil 
services and armed forces have 
been made. Service Chiefs have 
been appointed. Judges and the 
Chief Justices of the superior 
Courts have been appointed and 
have taken o ath under the 
Constitution.  

  40. The Government is 
functioning in accordance with 
the Constitution. If the petition is 
accepted and the 17th 
Amendment struck down, this 
entire Constitutional edifice will 
collapse . The President, the Prime 
Minister, the Go vernors, the Chief 
Ministers, the  Parliamentarians, 
the Members of the Provincial 
Assemblies, 3 Services Chiefs and 
Judges of superior judiciary 
appointed by the President, all 
will cease to hold office at once . 
The Government of the country 
will cease to function and total 
anarchy will prevail . The 
Government under the 
Constitution will be undone and a 
vacuum will be created. This is 
not the function of the judiciary. 
In short, accepting the petitions 
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and striking down the 17th 
Amendment would invite chaos  
and create a Constitutional crisis . 
This Court must allow the 
Government to function and the 
institutions to gain strength and 
mature with time. The alternative 
route leads straight to the 
political thicket and since the 
decision in Ziaur Rehman's case 
th is Court has always avoided 
such a course. If the petitioners 
have a grievance, their remedy 
lies with the Parliament and  
failing that in the Court of the 
people and not with the Court .ó 
(emphasis are supplied ) 

 

In the aforesaid judgment, the existence of the 

Salient Features of the Constitution was not 

disputed. It was also accepted that there are 

implied limitation s on the power of the Parliament 

to amend such Salient Features. However, it was 

opined that the enforcement of such limitation lay 

in realm of  politics and not through the Court.  

52.   The entire judgment appears to be 

underpinned by the awkwardness of the point of 

time in history when the judgment was delivered. 

The exercise of jurisdiction in the opinion of the 

Court , would have resulted in the  collapse of 

recently revived democratic system and lead to 

legal anarchy. The falling of the proverbial Heaven 
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was avoided but perhaps prudence trumped 

jurisprudence.   

53.  An examination and analysis of the law 

on the subject, as it developed and evolve d through 

the judicial pronouncements of the Courts reveal 

that it has been settled conclusively that the 

Constitution has Salient Features. It is not too 

difficult to trace the crystallization of this concept 

in our Jurisprudence emerging initially as a 

reference to the òschemeó of the Constitution with 

its òFundamentaló and òIntegral Featuresó in Fazlul 

Quader õs case (supra) . The concept of grund norm  

was introduced into our Constitutional 

Jurisprudence through Zia-ur -Rehmanõs case 

(supra) . In Mahmood Kha n Achakzaiõs case (supra ) 

though it was held that an academic exercise 

would be required to identify the basic structure of 

the Constitution and to gauge its amplitude yet it 

was held that the Constitution has òprominent 

Characteristicsó which were enumerated therein. It 

was also held that the Constitution has Salient 

Features. In the majority judgment, it was observed 

that some Salient Features were embodied in the 
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Constitution. The existence of a basic structure 

with its Salient Features was acknowledged in both 

the majority and minority views in Wukala Mahaz 

case (supra) . In the Pakistan Lawyers Forumõs case 

(supra)  the existence of a basic structure consisting 

of Salient Features of the Constitution was 

acknowledge d and enforced.  

54.  In view of the afo resaid, it is clear and 

obvious in our Jurisprudence as it has evolved 

through the pronouncements of the Courts, it has 

been firmly established and acknowledged that the 

Constitution is not a bunch of random provisions 

cobbled together but there is an inhe rent integrity 

and scheme to the Constitution evidenced by 

certain fundamental provisions, which are its 

Salient and Defining Features.  

55.  This aspect of the matter was not even 

seriously disputed by the learned Senior Counsel 

appearing on behalf of the  Federal Government, 

who had no cavil with the assertion of the 

Petitioners that the Constitution has Salient 

Features but contended that the same were only 

descriptive.  
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56.  During the course of our journey through 

the various judicial pronouncements of our Courts 

to discover the Salient Features of the Constitution, 

a constant reference to the Objectives Resolution 

was noticed. The said Resolution was adopted by 

the First Constituent Assembly in March, 1949 , 

but not without controversy. A lot of misgivin gs 

were expressed by some of the Members, especially 

those from the minorities, as is obvious from the 

Parliamentary Debates. Concerns were voiced that 

some of the declarations therein were couched in 

general terms susceptible to a wide variety of 

subjecti ve interpretations which may lead to 

unexpected and unacceptable results. Sensitivity to 

such concerns was expressed  by the majority 

party, as is obvious from the said Debates. The 

Objectives Resolution was a milestone or even a 

signboard on the long road to the Constitution -

making but it was not the destination which as it 

turned out was the Constitution of the Islamic 

Republic of Pakistan, 1973, whereby the 

declarations of guiding aspirations of the 

Constitution -making were eventually actualized.    
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57.  Initially, the Objectives Resolution in 

substance was incorporated as a preamble to the 

Constitution. At that stage of our Constitutional 

history a notion was canvassed that the Objectives 

Resolution was òsupra-Constitutionaló or 

òtranscendental part of the Constitutionó. This 

argument was rejected by this Court in Zia-ur -

Rehmanõs case (supra) . The relevant part of the 

judgment has been reproduced hereinabove.  

58.  After the insertion of Article 2A of the 

Constitution whereby Objectives Resolution was 

made a substantive part of the Constitution, it 

again became  subject matter of a lis  before this 

Court in Hakim Khanõs case (supra)  wherein it was 

held that the Objectives Resolution is a part of the 

Constitution, which must be read as a whole to 

determine the  true meaning and import of any 

particular provision (including Article 2A of the 

Constitution) and every effort must be made to 

harmonize the various provisions. The principle of 

interpretation, as stated above, is in accordance 

with the settled law. In t he Construction of 
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Statutes by Earl T. Crawford, it is observed as 

follows:  

òStatutes as a Whole: - Inasmuch 
as the language of a statute 
constitutes the depository or 
reservoir of the legislative intent, 
in order to ascertain or discover 
that intent, the s tatute must be 
considered as a whole, just as it is 
necessary to consider a sentence 
in its entire ty in order to grasp its 
true meaning.ó 

 
In Al-Jehad Trustõs case (supra) , it was 

observed as under:  

òThe Constitution is to be read as 
a whole as an organic document.ó  

 
 

In Fazal Dad v. Col. (Retd) Ghulam 

Muhammad Malik and others  (PLD 2007 SC 571), 

it was held as under:  

òé It is a settled law that 
provisions of law must be read as 
a whole in order to determine its 
true, nature, import and scope as 
law laid d own by this Court in 
Mian Muhammad Nawaz Sharifõs 
case PLD 1993 SC 473.  éó  

 

In the case of Kamaluddin Qureshi , etc.  v. Ali 

International Co. , etc.  (PLD 2009 SC 367), it was 

observed as follows:  

ò10.   While interpreting the 
statutes an interpretation leadi ng 
to conflicting judgments is to be 
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avoided as held in Hafiz Abdul 
Waheed v. Mrs. Asma Jehangir 
and another PLD 2004 SC 219. 
The intention of the law maker is 
always gathered by reading the 
statutes as a whole  and meanings 
are given to each and every word  
of the whole statute by adopting a 
harmonious construction. In this 
regard, the principles for 
interpretation have been settled 
by this Court in the cases of 
Messrs Mehboob Industries Ltd. 
v. Pakistan Industrial Credit and 
Investment Corporation Ltd. 1988  
CLC 866, Shahid Nabi Malik and 
another v. Chief Election 
Commissioner and 7 others PLD 
1997 SC 32, M. Aslam Khaki v. 
Muhammad Hashim PLD 2000 
SC 225, Mysore Minerals Limited 
v. Commissioner of Income Tax 
2000 PTD 1486, Hafeezullah v. 
Abdul Latif PLD 2002 Kar. 457, 
Hafiz Abdul Waheed v. Mrs. Asma 
Jehangir PLD 2004 SC 219, Zafar 
Ali Khan and another v. 
Government of N.W.F. -P through 
Chief Secretary and others PLD 
2004 Peshawar 263, D. G. Khan 
Cement Company Limited and 
others v. Federation of Pakistan 
and ot hers 2004 SCMR 456, 
Muhammad Abbas Gujjar v. 
District Returning Officer/ 
District Judge Sheikhupura and 2 
others 2004 CLC 1559 and 
Shoukat Baig v. Shahid Jamil 
PLD 2005 SC 530. ó 

   (emphasis are supplied)  

 

In the case òRegarding Pensionary Benefits of 

the Judges of Superior Courts from the date of 

their Respective Retirements, Irrespective of their 
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Length of Service as such Judges ó (PLD 2013 SC 

829), it was held as under:  

òa. That the entire Constitution 
has to be read as an integrated 
whole.  

b.  No one part icular provision 
should be so construed as to 
destroying the other, but each 
sustaining the other provision. 
This is the rule of harmony, rule 
of completeness and 
exhaustiveness.ó 

 

In the case of Reference by the President of 

Pakistan under Article 186 of the Constitution of 

the Islamic Republic of Pakistan, 1973  (PLD 2013 

SC 279), it was held as under:  

ò33. The Constitution, being a living 
organ for a ll times is to be 
interpreted dynamically, as a whole, 
to give harmonious meaning to every 
Article of the C onstitution.ó 

 

  In the cases of (1) Reference by the President 

of Pakistan under Article 162 of the Constitution of 

the Islamic Republic of Pakistan  (PLD 1957 SC 

219), (2) Aftab Shahban Mirani and others v. 

Muhammad Ibrahim and others  (PLD 2008 SC 

779), ( 3) Mumtaz Hussain and Dr. Nasir Khan and 

others  (2010 SCMR 1254) Mahmood Khan 
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Achakzaiõs case (supra)  and Wukala Mahaz case  

(supra)  a similar view has been taken. In this 

behalf, reference may also be made to the 

judgment of this Court, reported as Munir H ussain 

Bhatti, Advocate and others v. Federation of 

Pakistan and another  (PLD 2011 SC 308 and PLD 

2011 SC 40 7), the relevant para of the judgment is 

reproduced hereunder:  

ò22. The rationale for this rule is 
also universal and transcends the 
divide between the various 
prevalent systems of law. Thus it 
is that we have common law 
constitutionalists such as 
Laurence Tribe and Michael Dorf 
warning us against òapproaching 
the Constitution in ways that 
ignore the salient fact that its 
parts are linked into a whole  that 
it is a Constitution, and not 
merely an unconnected bunch of 
separate clauses and provisions 
with separate histories that must 
be interpreted. "(Tribe, Lawrence 
H.; Dorf, Micheal C., "Chapter 1: 
how not to read the Constitution ó 
on reading the Consti tution, 
Harvard University Press, 
Cambridge, 1991). This very same 
logic also informs the comment of 
a scholar like Dr. Conrad from the 
European Civil Law tradition, who 
reminds judges and lawyers òthat 
there is nothing like safe explicit 
words isolated fr om a general 
background of understanding and 
language. This is particularly so 
in the interpretation of organic 
instruments like a Constitution 
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where every provision has to be 
related to the systemic plan, 
because every grant and every 
power conferred is b ut a 
contribution to the functioning of 
an integrated machinery... it will 
not do to discuss such concepts 
as [mere] ôpolitical theory õ 
irr elevant to textual 
constructionó. ("Limitation of 
Amendment Procedures and the 
Constituent Power;" the Indian 
Yearboo k of International Affairs, 
1967. P.375)ó 

 

59.  The controversy was finally laid to rest by 

a judgment of a fourteen Memberõs Bench of this 

Court, reported as Justice Khurshid Anwar 

Bhinder and others v. Federation of Pakistan and 

another  (PLD 2010 SC 483) , wherein it was held as 

follows:  

 ò48. é The Objectives 
Resolution remained a subject of 
discussion in various judgments 
and the judicial consensus 
seems to be that "while 
interpreting the Constitution, the 
Objectives Resolution must be 
present to the mi nd of the Judge 
and where the language of the 
Constitutional provision permits 
exercise of choice, the Court 
must choose that interpretation 
which is guided by the principles 
embodied therein. But that does 
not mean, that Objectives 
Resolution is to be giv en a status 
higher than that of other 
provisions and used to defeat 
such provisions . One provision of 
the Constitution cannot be 
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struck down on the basis of 
another provision. The Objectives 
Resolution made substantive 
part of the Constitution provides 
a n ew approach to the 
constitutional interpretation 
since the principles and 
provisions of the Objectives 
Resolution  have been placed in 
the body of the Constitution and 
have now to be read alongwith 
the other provisions of the 
Constitution .ó (emphasis are 
su pplied ) 

 

 
In view of the aforesaid judgments, it is clear that 

the harmonious and wholistic interpretation of the 

Constitution is necessary even for discarding its 

Salient Features.  

60 .  An overview of the judgments reproduced 

or cited herein above, more p articularly, Mahmood 

Khan Achakzaiõs case (supra) , Wukala Mahaz case  

(supra), Zafar Ali Shahõs case (supra)  and Pakistan 

Lawyers Forumõs case (supra), reveal that this 

Court has referred to the Prominent 

Characteristics, which define the Constitution and 

are its Salient Features. Some of such 

Characteristics mentioned in the aforesaid 

judgments, including Democracy, Federalism, 

Parliamentary Form of Government blended with 

the Islamic Provisions, Independence of Judiciary, 
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Fundamental Rights, Equality, Just ice and Fair 

Play.  

61.  It may not be necessary to conclusively 

determine the Salient Features of the Constitution, 

however, Democracy, Parliamentary Form of 

Government and Independence of Judiciary are 

certainly included in the Prominent 

Characteristics,  forming the Salient Features, 

which are primarily relevant for the adjudication of 

the lis  at hand.  

62.  The power of the Parliament to amend 

the Constitution is embodied in Articles 238 and 

239 of the Constitution. A bare perusal of the 

aforesaid provisi ons reveals the presence of some 

explicit limitations on such powers. The number of 

Members required and the mandatory procedure to 

be followed, in this behalf, obviously imposes 

restrictions. Similarly, additional requirements 

with regard to altering the boundaries of a Province 

have also been mentioned, which too impose 

explicit restrictions. However, it is the case of the 

Petitioners that in addition to the above there are 

implied restrictions on the powers of the 
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Parliament to amend the Constitution so as not to 

substantively alter, repeal or abrogate the Salient 

Features of the Constitution. It is the said 

question, which needs to be dealt with.  

63.  The Parliament in Pakistan unlike the 

British Parliament is not completely sovereign. A 

contrary view w as canvassed before this Court but 

was resoundly repelled in Zia-ur -Rehmanõs case 

(supra)  by holding in no uncertain terms that the 

Legislature does not possess the powers of 

omnipotence, as did the British Parliament. The 

Parliament too is a creature of t he Constitution and 

has only such powers as may be conferred upon it 

by the said Instrument. Such view has been 

consistently reiterated by this Court including the 

judgments mentioned above. A contrary view has 

never been expressed.   

64.  Before proceedin g further it may be 

necessary to contexturise and analyze two basic 

judgments of this Court, which are the mainstay of 

the case, as presented by the Respondents i.e. Zia-

ur -Rehmanõs case (supra)  and  Hakim Khanõs case 

(supra) . 
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65 .  As it has been mentioned hereinabove, in 

a minority judgment, the learned Lahore High 

Court by relying upon the observations made in the 

judgment of this Court in the case of Miss. Asma 

Jilaniõs (supra) with regard to grund norm  and the 

Objectives Resolution concluded that the 

Obj ectives Resolution was a transcendental part of 

the Constitution and supra -Constitutional. Upon 

challenge, the observations made in Miss. Asma 

Jilaniõs case (supra)  were clarified by the author 

Judge himself and in the context of the status of 

Objectives R esolution, which had since become the 

preamble of the Constitution, it was observed that 

in the presence of the formal written Constitution, 

no document other than the Constitution can be 

given a similar or higher status on the basis 

whereof the provisions  of the Constitution may be 

struck down by the Court. It is the said statement 

of law, which has been reiterated by this Court  in 

Brig. (Retd) F.B. Aliõs case (supra) , wherein it is held 

that some higher ethical notions on a philosophical 

concept of law c annot be the touchstone for 

determining the validity or vires  of a law. Similar 
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views were echoed in Wali Muhammad Khanõs case 

(supra), United Sugar Millõs case (supra)  and Fouji 

Foundationõs case (supra) . In Zia-ur -Rehmanõs case 

(supra) , the question of i mplied limitation on the 

power of the Parliament to amend the Constitution 

was not directly in issue. Primarily the judgment 

related to the status of Objectives Resolution.  

66.  The Objectives Resolution was made a 

substantive part of the Constitution by 

incorporation of Article 2A in the Constitution 

through an Amendment. In Hakim Khanõs case 

(supra)  the validity of such Amendment was not 

challenged. The matter before the Court was the 

effect of such Amendment upon the pre -existing 

provisions of the Const itution, including Article 45 

and it was held that the Constitution must be 

interpreted as a whole.  

67.  However, what can be safely derived from 

the aforesaid two judgment s in respect of the lis  at 

hand is that for deterring the Salient Features of 

the C onstitution which, as canvassed by the 

Petitioners, limit the power of the Parliament to 

amend the Constitution, we cannot and should not 
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look outside the Constitution to abstract, political, 

philosophical, moral and ethical theories. No 

doubt, the debates  preceding the enactment of a 

legislative instrument may be referred to in order to 

discover the intent of the Legislature where the 

words of the enactment are not open to a plain 

meaning. However, entering the realm of polemics 

should be avoided.  

68.  In  the backdrop of the observations made 

in Zia-ur -Rehmanõs case (supra), Hakim Khanõs case 

(supra) and the validity and vires  of the 

Constitutional Amendments were repeatedly called 

into question before the learned High Courts as 

well as this Court. In the meanwhile, the òBasic 

Structureó theory had been adopted and 

enunciated by the Supreme Court of India and 

challenges were thrown at the Constitutional 

Amendments in Pakistan, primarily on the basis of 

such judgments from across our Eastern boarders. 

The òBasic Structureó theory as patented in India 

did not find too many admirers especially in view of 

its initial lack of clarity as was evident from the 

difference of opinions of several Judges in the same 



239  
 

judgment. There was an obvious difference in the 

text of the relevant provisions of the two 

Constitutions. In respect of some of the 

jurisprudential principles, which formed the 

building blocks of the ôBasic Structureó theory, the 

view of the Superior Courts of the two Countries 

was not congruent. In Pakistan , much emphasis 

was placed on Article 2A, which for obvious 

reasons had its difficulties which have been dealt 

with hereinabove. The judgments of the Supreme 

Court of India were subjected to a rather harsh 

criticism by the Respondents. It is not necessary to 

comment thereupon as we are not sitting in Appeal 

over the said judgments. Be that as it may, 

existence of implied restrictions on the power of the 

Parliament to amend the Constitution was 

canvassed before this Court and was dealt with by 

interpreting t he Constitution as a whole.  

69.   In Mahmood Khan Achakzaiõs case 

(supra) , relevant portions whereof have been 

reproduced herein above, Sajjad Ali Shah, J. (as he 

then was) in no uncertain terms held that the 

Parliament in terms of Article 239 is not veste d 
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with the powers to amend the Constitution so as to 

substantively alter, repeal or abrogate its Salient 

Features. Salim Akhtar, J. (as he then was) in the 

same judgment, which is perhaps the real majority 

view after referring to the limitation to the powe r of 

Judicial Review of the Constitutional provisions so 

as to determine their vires  conceded that there are 

implied limitations on the power of the Parliament 

to amend the Constitution by hol ding that the 

Parliament cannot convert the Democratic Form of 

Government into a completely Undemocratic Form 

of Government nor can the Parliament amend the 

Constitution so as to abolish the Courts, etc. 

However, it was held that such restrictions belong 

to the political realm to be enforced by the force of 

public opin ion and morality. However, the 

Constitutional Amendment in question was 

scrutinized and found not to offend against the 

Salient Features . In the Wukala Mahaz case  (supra)  

in the minority judgment Mamoon Qazi, J. (as he 

then was) categorically held that the  Constitution 

cannot be amended so as to destroy or abrogate its 

Salient Features and in his opinion certain 
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provisions of the Amendment under challenge were 

in fact ultra vires  the Constitution. In the majority 

judgments, though it was held that the Parli ament 

under Article 239 is vested with Constituent 

powers yet it was clarified by Saeeduzzaman 

Siddiqui, J. (as he then was) that the power to 

amend the Constitution is not unlimited and 

unbridled. Such limitations were even 

acknowledged by Ajmal Mian, J(a s he then was)  in 

his judgment though in rhetorical terms   In the 

aforesaid case, in the Order of the Court without 

any reservation the power of Judicial Review was 

exercised and by majority it was held that Article 

63A inserted through Amendment was intr a vires  

the Constitution, subject to clarifications. Thus, in 

the said case, this Court unanimously, in the 

ultimate analysis, as is reflected in the Order of the 

Court conclusively held that the powers of the 

Parliament to amend the Constitution are not 

unlimited and the Judicial Review was exercised 

without any caveat to examine whether the 

Constitutional Amendments impugned 

substantively altered, repealed or abrogated any of 
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the prominent Characteristics or Salient Features 

thereof. In Zafar Ali Shahõs case (Supra) , it was 

declared in no uncertain terms that Parliament is 

not vested with the powers to amend the 

Constitution so as to alter the Salient Features 

thereof. In Pakistan Lawyers Forumõs case (supra)  

after reviewing the case law on the subject the  clear 

cut view of this Court unanimously taken in 

Wukala Mahaz case  (supra)  and Zafar Ali Shah  

(Supra)  was watered down. Though the general 

principle that there are implied restrictions on the 

Parliament to amend the Constitution so as to 

substantively al ter, repeal or abrogate the Salient 

Features of the Constitution was accepted and the 

observations in this behalf of Sajjad Ali Shah, J. (as 

he then was) referred to and not refuted though  it 

was held that such limitations involved belong in 

the political realm and the Court should not 

exercise its jurisdiction in this behalf. However, the 

provisions of the challenged amendment were 

examined  and found not to offend against the 

Salient Features of the Constitution.  
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70 .  At this juncture, it may be appropria te to 

contextualize the aforesaid judgment in terms of 

the contemporaneous ground realities mentioned 

in the judgment itself especially in paragraphs 38 

to 40 reproduced hereinabove. The Country after 

Martial Law was slowly limping back to civil rule 

with the Military Dictator surrendering some 

powers to the civilian setup while retaining some 

critical powers as the Head of the State while  still 

in uniform. To give effect to this new scheme of 

things, the Constitution was amended through an 

Executive Order,  which the newly elected 

Parliament substantially endorsed through the 

Amendment in question. It was observed that the 

country was being governed under the newly 

amended Constitution where under the Army 

Chiefs as well as the Judges of the Supreme Court 

had been appointed and taken oath and striking 

down such Amendment would result in political 

and legal anarchy, which may force the country 

back into the abyss of a dictatorship. We are left 

wondering as to how much of the law laid down in 
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the said judgment is plain prudence as opposed to 

jurisprudence.  

71 .  Be that as it may, from an overview of the 

aforesaid judgments, it is clear and obvious that 

therein it has been held both in the minority and 

majority opinions that there are implied 

restrictions upon t he Parliament to amend the 

Constitution so as to substantively alter, repeal or 

abrogate its Salient Features. It is a settled law 

that the Short Order/Order of the Court is in fact 

the Judgment of the Court and is valid even in the 

absence of supporting r easons [ The State v. Asif 

Adil and others  (1997 SCMR 209), Accountant 

General Sindh and others v. Ahmed Ali U. Qureshi  

(PLD 2008 SC 522) and Chief Justice of Pakistan 

Iftikhar Muhammad Chaudhry v. President of 

Pakistan and others  (PLD 2010 SC 61)]. In the 

cases of Mahmood Khan Achakzai  (supra), Wukala 

Mahaz  (supra)  and  Pakistan Lawyers Forumõs 

(supra) in the Order of the Court specific findings 

were recorded in respect of vires  and validity of the 

Constitutional Amendment question ed therein 

including with regard to its conformity or otherwise 
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with the Salient Features of the Constitution. Thus 

in fact the power of Judicial Review was exercised 

by this Court. However, a view also emerged that 

perhaps the Court should not enter into this 

controversy as it may  involve a political question. 

Needless to say despite a lot of reluctance and 

hesitation in each and every one of the aforesaid 

cases in fact the Amendments in question were 

examined and the power of Judicial Review was 

exercised and thereafter held that the Amendments 

did not substantially alter the Salient Features of 

the Constitution.  

72 .  In the circumstances, the contentions of 

the learned counsel for the Respondent s as well as 

the learned Attorney General for Pakistan that 

there are no implied limit ations on the Parliament 

to amend the Constitution in our Jurisprudence, 

as evidenced by the judicial pronouncements of 

this Court is wholly unfounded.  

73.  The reliance upon Article 239, in this 

behalf, to set up a contrary view is misconceived. In 

the a forementioned judgment, such limitations 

have been examined in the context of Article 239. 
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Reference thereto has been specially made, that too 

in the context of the purported expanse of the 

power to amend the Constitution in Article 239 and 

its protection from challenge. Be that as it may, 

Amendment is a term derived from the Latin word 

òemendereó, which means to correct or improve. In 

Corpus Juris Secundum, A complete Restatement 

of the Entire American Law, Volume 3A 

òAmendmentó is defined as follows: 

 

  òIn general use, the word 
òamendmentó has different 
meanings which are determined 
by the connection in which it is 
employed.  

 
The term necessarily 

connotes a charge of some kind, 
ordinarily for the better, but 
always a change or alteration, and 
indicates a change or correction of 
the thing sought to be amended. 
By very definition, it connotes 
alteration, improvement, or 
correction.  

 
It is generally recognized 

that the word implies something 
upon which the correction, 
alteration, improvement, or 
reformation can operate, 
something to be reformed, 
corrected, rectified, altered or 
improved.  

 
  The word òamendmentó is 

defined as meaning a change of 
something; an alteration or 
change; a change or alteration for 
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the better; a continuance in a 
changed form; an ameli oration of 
the thing without involving the 
idea of any change in substance 
or essence; a correction of detail; 
not altering the essential f orm or 
nature of the matters amended; 
nor resulting in complete 
destruction, abandonment, or 
elimination, of the orig inal.ó  

 
In P Ramanatha Aiyarõs Concise Law Dictionary 

with Legal Maxims, Latin Terms, and Words & 

Phrases, Fourth Edition 2012 ð LexisNexis, 

Butterworths Wadhwa ð Nagpur, it is explained as 

follows:  

 òAmendment.  
éééééééééééé 
 

 In legislation :  A modificat ion or 
alteration to be made in a bill on 
its passage or in an enacted law; 
modification or change in an 
existing act or statute.ó 

 
In Blackõs Law Dictionary, Ninth Edition, it is 

defined, as follows:  

 òamendment.  (17c) 1 . A formal 
revision or addition pro posed or 
made to a statute, constitution, 
pleading, order, or other 
instrument; specif., a change 
made by addition, deletion, or 
correction; esp., an alteration in 
wording. [Cases: Constitutional 
Law ð 515 -527; Federation Civil 
Procedure ð 821; Pleading ð 229; 
Statutes ð 131.] 2 . The process of 
making such a revision.ó 

 



248  
 

In the judgment of this Court, reported as Abdul 

Muktadar and another v. District and Sessions 

Judge, Jhang and 2 others  (2010 SCMR 194) in 

respect of the word òamendmentó, it was observed 

as follows:  

 òé Let we make it clear at the 
outset that òamendmentó means 
addition, deletion, insertion or 
substitution . éó 

 
In view of the aforesaid, the expression amendment 

is susceptible to an interpretation that it means to 

correct and improve but does  not extend to destroy 

or abrogate. No doubt, the expression amendment 

may also have a wider connotation but with 

reference to the context in which it has been 

employed in the presence of implied limitations on 

the Parliament to amend the Constitution, 

therefore, the term òAmendmentó as used in 

Articles 238 and 239 has a restricted meaning.  

Therefore as long as the Amendment has the effect 

of correcting or improving the Constitution and not 

of repeal ing  or abrogating the Constitution or any 

of its Salient Feature or substantively alter ing  the 

same, it cannot be called into question.   
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74.  Reservations as expressed regarding the 

exercise of Judicial Review in respect of 

Constitutional Amendments are based on the 

notion that such an exercise  involves a poli tical 

question must now be examined. In Ballentines 

Law Dictionary òpolitical questionó has been 

defined as follows:  

 òA question, the determination of 
which is a prerogative of the 
legislative or executive branch of 
the Government, so as not be 
appreciate  for judicial inquiry or 
adjudication.ó  

 

In Corpus Juris Secundum, Vol. 16, it has 

been stated that:  

  òIt is not easy to define the phrase 
'political question', nor to 
determine what matters fall 
within its scope. It is frequently 
used to designate all questions 
that lie outside the scope of the 
judicial power. More properly, 
however, it means those 
questions which, under the 
Constitution, are to be decided by 
the people in their sovereign 
capacity, or to regard to which full 
discretionary, authority has  been 
delegated to the legislative or 
executive branch of the 
Government. A political question 
encompasses more than a 

question about politics, but the 
mere  fact that litigation seeks 
protection of a political right or  
might have political consequences 
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does not mean it presents a 
political question.ó 

[[[[It was further observed : - 

òThe doctrine is based on 
Constitutional provisions 
relating to the distribution of 
powers among the branches of 
Government, and it is as a  
function of the separation of 
powers t hat political questions 
are, not determinable by the 
judiciary . Thus,  the limitations 
on judicial review imposed by 
the political question doctrine 
apply only when the Court is 
faced with a challenge to action 
by a coordinate branch of the 
Government, and not where the 
issue involved falls within the 
traditional role accorded to 
Courts to interpret the law or 
the Constitution.ó 

 

 This Court in the case, reported as Federation 

of Pakistan  and others  v. Haji Muhammad 

Saifullah Khan  and others  (PLD 1989 SC 166 ), 

observed as follows:  

 òThe circumstance that the 
impugned action has political 
overtone cannot prevent the Court 
from interfering therewith, if it is 
shown that the action taken is 
violative of the Constitution. The 
superior Court have an inherent 
duty,  together with the 
appurtenant power in any case 
coming before them, to ascertain 
and enforce the provisions of the 
Constitution and as this duty is 
derivable from the express 
provisions of the Constitution 
itself the Court will not be 
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deterred from perfor ming its 
Constitutional duty, merely 
because the action impugned has 
political implications.  éó 

 
In the case of Watan Party and others v. 

Federation of Pakistan and others  (PLD 2012 SC 

292), it was held as follows:  

ò7. We are cognizant that there 
may be si tuations where the 
Government may want to justify 
non -disclosure of information on 
a matter of public importance. 
That plea, however, does not arise 
and nor has it been taken in these 
cases. It is, therefore, not 
necessary to comment on the 
same as a mere speculative 
exercise. Learned ASC for Mr. 
Haqqani contended that these 
petitions raise a political question 
and the Court should, therefore, 
avoid deciding the same. This 
argument has been adequately 
discussed in the reasoning of 
Hon'ble the Chief Justice.  I would 
only add that the conduct of a 
government's foreign policy is 
indeed, by and large, a political 
question. But the fact is that the 
present petitions do not require 
us to devise the country's foreign 
policy or to direct the government 
in that regar d. These petitions 
only seek to enforce the People's 
right to know the truth about 
what their government, and its 
functionaries, are up to. And that 
is by no means, a political 
question. It is a fully jusiticiable 
fundamental right enumerated in 
Chapter II , of the Constitution no 
less. We need not look any further 
than Article 19A, for this 
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conclusion.ó 

 
In the case reported as State of Rajasthan and 

others v. Union of India  (AIR 1977 SC 1361), it was 

held as under:  

 òé Of course, it is true that if a 
quest ion brought before the Court 
is purely a political question not 
involving determination of any 
legal or constitutional right or 
obligation , the Court would not 
entertain it, since the Court is 
concerned only with adjudication 
of legal rights and liabilitie s. But 
merely because a question has a 
political complexion , that by itself 
is no ground why the Court 
should shrink from performing its 
duty under the Constitution if it 
raises an issue of constitutional 
determination. Every 
constitutional question concer ns 
the allocation and exercise of 
governmental power and no 
constitutional question can, 
therefore, fail to be political.  éó 
(emphasis are supplied ) 

 
 

In the case, reported as Muhammad Nawaz 

Sharif v. Federation of Pakistan  (PLD 1993 SC 

433), this Court he ld as follows:  

òé It is not easy to draw line of 
demarcation between political and 
non political questions. This has 
to be determined by the Court on 
the facts of each case. The Courts' 
function is to enforce, preserve, 
protect and defend the 
Constitution.  Any action taken, 
act done or policy framed which 
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violates the provisions of the 
Constitution or is not permissible 
under the Constitution or law, the 
Court irrespective of the fact that 
it is a political question, must 
exercise power of judicial review.  
The abuse, excess or non -
observance of the provision; of the 
Constitution has to be checked by 
the Courts unless its jurisdiction 
is barred by the Constitution or 
law.ó (emphasis are supplied ) 

 
 

After considering the aforesaid judgments, this 

Court in the judgment, reported as Ishaq Khan 

Khakwani and others v. Mian Muhammad Nawaz 

Sharif and others  (PLD 2015 SC 275), held follows:  

 òThus the consistent view of the 
Courts has been that if the 
determination of any question 
raised before the Court requires 
inte rpretation or application of 
any provision of the Constitution 
the Court is obliged to adjudicate 
upon the same notwithstanding 
that the action impugned or the 
questions raised has political 
overtones . éó (emphasis are 
supplied ) 

 
75.  The doctrine of òPolitical Questionó is 

based on the trichutomy of powers, as integrated 

into the provisions of the Constitution. A matter 

pertaining to the Judicial Power of Interpreting the 

Constitution, identifying the limits of the Executive 

and the Legislature thereunder and enforcing such 
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limits is the sole and exclusive jurisdiction of the  

Courts . While exercising such powers, the Court 

will not abdicate its jurisdiction merely because the 

issue raised, has a political complexion or political 

implication. Once the author ity of the Legislature 

has been delineated through interpretation, how 

such authority is exercised and what policies are to 

be framed and enacted through the legislation is 

the prerogative of the Legislature and as long as 

such legislative action is consis tent with the 

provisions of the Constitution the Court will not 

interfere and this would involve a òPolitical 

Questionó. It cannot be disputed that this Court 

has the jurisdiction to interpret the Constitution, 

identify its Salient Features and examine if there 

are implied restrictions on the amendatory powers 

of the Legislature qua  the Constitution and to 

ensure as the Guardian of the Constitution that 

the Legislature remains within such limits as can 

be gathered from the Constitution. Therefore, there 

can  be no occasion to decline to undertake such an 

exercise.  
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76.  In view of the aforesaid, it is clear and 

obvious that this Court is vested with the 

jurisdiction to scrutinize the Amendments made by 

the Parliament in the Constitution in order to 

determine whether the implied limitations upon 

such amendatory powers have been transgressed. 

We do so as òThe Constitution contains a scheme 

for the distribution of powers between various 

organs and authorities of the State, and to the 

superior judiciary is allotte d the very responsible 

though delicate duty of containing all other 

authorities within their jurisdiction, by investing 

the former with powers to intervene whenever any 

person exceeds his lawful authority .ó é òé The 

Judges of the High Court and of this Cou rt are 

under a solemn oath to òpreserve, protect and 

defend the Constitutionó and in the performance of 

this onerous duty they may be constrained to pass 

upon the actions of other authorities of the State 

within the limits set down in the Constitution, not  

because they arrogate to themselves any claim of 

infallibility but because the Constitution itself 

charges them with this necessary function, in the 
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interests of collective security and stability. ó. 

(Fazlul Quader Chowdhry v. Shah Nawaz  (PLD 

1996 SC 105).   

77.   States evolve through times and are the 

product of history with its inhabitants subjected to 

diverse historical experiences. All people politically 

organized within a State, at some point of time in 

their history are confronted with elemental 

quest ions regarding the internal Organization of 

the State and the Social Contract between the 

citizens and the State. In countries with 

longstanding political continuity, such decisions 

are made through an evolutionary process 

punctuated with watershed histori c events. Where 

continuity is interrupted or disrupted by foreign 

occupation and colonization, the people are 

subjugated and thereby deprived of the power and 

the responsibility to express and enforce their 

rights in this behalf. Upon the demise of  coloni al 

rule when a new State emerges, its people are 

confronted with a task of formulating a Charter 

incorporating the Social Contract between the 

Citizens and the State and determining and 
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identifying the basic norms for the organization of 

the State through the framing of a Constitution. In 

compact countries with ethnically, culturally, 

religiously and historically homogeneous 

population, this task may not be too difficult. 

However, countries with ethnic, linguistic, cultural, 

religious sectarian and historic al diversity, the task 

of Constitution making can be much more arduous 

but desperately urgent. The price of neglect 

indecision or incorrect and insensitive decisions 

without the requisite consent of the people is paid 

in blood by the future generation s and  some time 

even by the State itself.  

78.   The First Constituent Assembly of 

Pakistan, after the death of the Father of the 

Nation, proved unequal to the task of Constitution 

making. It did not act with due dispatch and 

diligence and merely perpetuated it s own 

existence. Time does not stand still. Ground 

realities changed resulting in serious erosion of the 

confidence of the people in the Constituent 

Assembly. The mere passing of the Objectives 

Resolution in the absence of an actual formal 
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Constitution acc eptable to the people did not fill 

the political vacuum. The feeble attempt of framing 

the Constitution in 1956 was of no avail. 

Consequently, Pakistan a State, which was a 

culmination of a lengthy democratic struggle, was 

plunged into a military dictators hip followed by a 

forced arrangement dictated by an Individual 

(Constitution of 1962) with at best a controlled, if 

not perverted democracy. Historically established 

Provinces were done away with and powers of 

decision making concentrated at the Centre lea ving 

the people with no sense of participation or 

ownership in the State and its Institutions. This 

was followed by another military dictatorship, 

whereby a situation was created which led to the 

dismemberment of the State with its attending 

blood -letting in 1971.  

79.  It is in the shadow of the aforesaid tragic 

and traumatic events that the chosen 

representatives of the people gathered together to 

frame a Constitution. All the unresolved issues 

which had poisoned the body politic of the Country 

were confr onted and solutions found through 
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negotiations and consensus. Competing interests 

and political views were synthesized eventually 

culminating in the framing of the Constitution of 

the Islamic Republic of Pakistan, 1973.  

80 .  In the Treatise on Constitution al 

Limitations, Cooley, defines the Constitution as 

òthe Fundamental law of a State, containing the 

principles upon which the Government is founded, 

regulating the division of the sovereign powers, and 

directing to what persons each of these powers is to 

be conferred , and the manner in which it is to be 

exercise d.ó The Constitution in essence is a social 

contract amongst the people to politically organize 

themselves into a State identifying the relationship 

between the Citizens and the State and the rights 

retained by the people and guaranteed unto them. 

It creates and identifies the State Institutions upon 

which the State sovereignty is distributed and the 

mode and limitation for the exercise thereof.  

81.  At the time of enactment of a 

Constitution, the fra mers thereof have to answer 

some fundamental questions relating to the State, 

its Government and the Institutions. The status 
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and the rights of its citizens. It needs to be 

determined whether the country will be a 

democracy or a dictatorship, whether it wi ll have a 

Presidential or a Parliamentary Form of 

Government, and whether it will be a Federation or 

be a Unitary State. The question of Sovereignty 

needs to be addressed as well as how such 

sovereign powers are to be distributed among its 

fundamental Inst itutions i.e. the Legislature, the 

Executive and the Judiciary along with their inter 

se relationship and the extent and manner in 

which such powers are to be exercised. In 

Democratic States sovereignty vests in the people 

and the Institutions are delegate s thereof through 

and in terms of the Constitution which also 

identifies conditions and limitations of such 

delegations and the powers retained by the people 

in the form of rights which are guaranteed and 

protracted. The answers to the aforesaid questions 

as reflected in the Constitution and are its 

prominent Characteristics and Salient Features. All 

the aforesaid questions are answered in the 
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Constitution of the Islamic Republic of Pakistan, 

1973.   

82 .  A bird õs eye view of the Constitution 

reveals that it is self evident that the Pakistan is a 

Democracy with the ultimate sovereignty vesting in 

Almighty Allah and delegated to the people of 

Pakistan (and not to any individual or group of 

persons who may seize power by force of arms). It 

has a Parliamentary Form of Government. The 

Fundamental Rights are guaranteed to all Citizens, 

including minorities. There is a Trichotomy of 

Power with a judiciary with its independence fully 

secured. Rule of Law, Equality and Social & 

Economic Justice are embodied in no unc ertain 

terms. The aforesaid are the prominent 

Characteristics which define s our Constitution.  

83.  Reference in this behalf may be made to 

the Statement of Objects and Reasons to the 18 th  

Constitutional Amendment itself, wherein it is 

stated that:  

 

ò3. The people of Pakistan have 
relentlessly struggled for 
democracy and for attaining the 
ideals of a Federal, Islamic, 
democratic, parliamentary and 
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modem progressive welfare State 
wherein the rights of citizens are 
secured, and the Provinces have 
equitable sh are in the 
Federation.ó 

 
84.  If democracy is replaced by dictatorship, 

Fundamental Rights of the people are suppressed 

or destroyed, Federalism is replaced by a Unitary 

Form of Government and Independence of 

Judiciary is compromised to an extent that it i s no 

longer in a position to exercise its jurisdiction to 

protect the Fundamental Rights of the people, can 

it be said that the Country is being run and 

governed under the Constitution of the Islamic 

Republic of Pakistan, 1973? This is not a 

hypothetical q uestion as even after the framing of 

the 1973 Constitution, it  has happened on more 

than one occasion, including on 5 th  of July 1977, 

and the 12 th  of October, 1999. Democratically 

elected governments were toppled, the Legislative 

Power was no longer exerci sed by the Parliament 

which was disbanded, the Fundamental Rights of 

the people destroyed, Federalism in actual practice 

was replaced by a Unity of Command with all 

powers concentrated in one hand. The Judiciary 
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was subjugated, deprived of its jurisdiction s and 

for all intents and purposes restrained from 

enforcing the Checks and Balances against 

arbitrary exercise of Executive powers. In such an 

eventuality to say that the Country was being run 

in terms of the Constitution would require a 

Herculean feat of  suspension of disbelief. Perhaps 

it would be more appropriate to say that the 

Constitution in fact  did not exi st which fact is 

usually disguised through use of euphemism of 

òsuspension of the Constitutionó, the Constitution 

being held in òabeyanceó, a òdeviation ó from the 

Constitution. Salient Features i n essence are the 

Constitution or at least its soul and substance. If 

such Salient Features are destroyed what remains 

is not the Constitution rather its cadaver. It is the 

Constitution which is to be prote cted and preserved 

not its remains.  

85.  An overview of the Constitutional 

Jurisprudence of various countries reveals a 

growing trend and impetus to impose and 

acknowledge explicit and implicit restrictions on 

the power of the Parliament to amend the 
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Cons titution. It is noticed that at least 32 

countries, including Algeria, Angola, Armenia, 

Azerbaijan, Bahrain, Bosnia and Herzegovina, 

Brazil, Cambodia, Congo, Cyprus, Czech Republic, 

France, Germany, Greece, Haiti, Hong Kong, Iran, 

Italy, Kuwait, Madagascar , Mauritania, Morocco, 

Namibia, Nepal, Norway, Portugal, Romania, 

Rwanda, Switzerland, Thailand, Tunisia and 

Turkey have incorporated specific restrictions in 

their Constitutions so as to place  certain provisions 

thereof beyond the pale of the amendatory p ower of 

the Parliament. Implied restrictions have been 

acknowledged and enforced in other countries, 

including Turkey, India, Bangladesh and Belize. On 

closer scrutiny, such substantive provisions of the 

Constitution pertaining to the ideological basis for  

the creation of the State, the core values which 

define the people are usually included in such 

provisions. What is also obvious where countries 

and people have a bitter and tragic past of 

oppression, dictatorship, fascism, civil war or 

ethnic cleansing t here is a tend ency  to say ònever 

againó and the relevant provisions of the 
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Constitution, in this behalf, are placed outside  the 

power to amend . Similarly, where core values or 

substantive provisions pertaining to the rights of 

the people or internal archit ecture of the 

Constitution are vulnerable the provisions, in this 

behalf, also tend to be excluded from the purview of 

the amendatory power. In the Pakistani context by 

way of the 1973 Constitution, unresolved Political 

Issues, which had resulted in discor d, disputes and 

even the dismemberment of the country were dealt 

with and resolved through consensus. The 

reopening of such basic settled issues would result 

in the opening of a Pandora õs Box, unleashing 

political tempests of unparallel fury which may be 

difficult to control. Furthermore, the principles of 

Democracy, Independence of Judiciary, Rule of Law 

and Federalism, were repeatedly trampled upon 

and continue to be vulnerable and therefore need 

to be protected, if necessary, even from the 

Parliament. Le t us not forget that Fascism in Nazi 

Germany was ushered in by the Parliament itself. 

Such tendencies tend to surface in difficult times 

or in the event of pressure from anti -democratic 
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forces and when passion prevails, resulting in 

hasty reactive and expe dient decisions with far -

reaching and often disastrous consequence. 

Pakistan is no exception. Reference in this behalf 

may be made to strange Resolution s and aborted 

Amendment s by the Parliament . 

86.  Other countries including United 

States of America and United Kingdom have 

had the luxury of longstanding political stability 

and constitutional continuity with violent 

turmoil relegated to the distant past. The 

Institutions have taken root and are firmly 

settled in their respected spheres. The core 

values of Democracy and Rule of Law are 

universally accepted. The Constitutional 

Jurisprudence in such countries, in the 

preceding century and a half has evolved 

without any real sense of vulnerability. Jurists 

of such countries take for granted the pre -

existence of  their basic core values, which may 

be under constant threat in countries like 

Pakistan, necessitating constant vigilance for 



267  
 

the protection thereof. The opinion of Jurists of 

such countries may be academically sound and 

intellectually stimulating but are they really 

relevant to the harsh reality faced by us in the 

context of the matter in issue in the lis  at hand?  

87.  A Constitution has a wide expanse and 

scope, and all that is mentioned therein, is not 

necessarily its prominent Characteristics. It is onl y 

the substantive provisions which define the 

Constitution that can be termed to be the Salient 

Features of the Constitution.  

  It needs to be clarified that the implied 

limitation upon the power of the Parliament to 

amend the Salient Features of the Const itution 

does not imply that such Salient Features, are 

forbidden fruit in respect whereof the Parliament 

cannot exercise its amendatory powers. What in 

fact and in law is prohibited , is  for the Parliament 

to repeal or abrogate the Salient Feature s of the 

Constitution or substantively alter i.e. to 

significantly effect its essential nature. 

Furthermore, it is not the correctness of the 
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Amendment or its utility, which can be ruled upon 

by this Court but only its Constitutionality.  

88.  Before proceeding furth er, it may be 

appropriate to dilate upon the concept of the 

Independence of Judiciary  perhaps , the most 

relevant Salient Feature for adjudication of the lis  

at hand, in the context of our Constitutional 

dispensation. It is not some meaningless mantra or 

mere legal philosophical or political motion to be 

inferred from the Treatises or Text Books but is a 

pragmatic matter of immense practical importance.  

89 .  We live in an imperfect World rife with 

competing interests. Crimes are committed and 

disputes arise  between individuals with regard to 

their civil rights. Such issues need to be resolved 

justly and in accordance with the law. In the 

absence of resolution through negotiation or 

private social intervention, the matter has to be 

finally decided by a neutra l Arbiter, which at the 

end of day is to be provided by the State in exercise 

of its Judicial Functions through Courts. It is now 

well settled that Access to Justice is a basic 

Fundamental Right for all the Citizens, as has been 
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repeatedly held by this Cou rt, including in the 

cases, reported as (1) Saiyyid Abul Aõla Maudoodi 

and other v. The Government of West Pakistan and 

others  (PLD 1964 SC 673), (2) Mehram Ali and 

others v. Federation of Pakistan and others  (PLD 

1998 SC 1445) and (3) Al-Jehad Trust case  (supra) . 

In the absence of such Forums  established by the 

State to resolve disputes, might will always 

overpower right. If the Arbiter repository of the 

Judicial Powers of the State is not neutral, it will 

loose its functional efficacy and the very purpose  of 

its existence shall be defeated. The Independence 

of the Judiciary, in pith and substance implies that 

the Courts, while adjudicating upon the disputes, 

inter se  individual parties or between the Citizens 

and the State, must be able to maintain their 

neutrality and thereby dispense justice to all 

manner of people without fear or favour. Such 

independence is compromised if the Judiciary is 

subjugated or acts as an instrument for protecting 

and promoting the claim of one of the part ies to the 

dispute or l itigation. In such an eventuality, it is 
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universally acknowledged and accepted the rights 

to Access to Justice becomes a more illusion.  

90.   Furthermore, in our Constitution, the 

Fundamental Rights have been guaranteed to the 

citizens, which require prote ction from 

encroachment by the Executive and the 

Legislature. Specific provisions have been inserted 

in the Constitution to reinforce such protection, 

including Article 4 prohibiting any action by the 

Executive depriving any person of his life, liberty 

and  property except in accordance with the law 

and Article 8 restrains the Legislature from making 

any law in violation of the Fundamental Rights set 

forth in the subsequent Articles. Where there is a 

violation in this behalf by the Executive or the 

Legislatu re, the remedy available to an aggrieved 

person is to approach the Court s for the redressal 

of his grievance and enforcement of his 

Fundamental Rights, as is evident from Articles 

184 and 199 of the Constitution. However, if the 

Judiciary is politicized or  under the influence of 

the Executive or the Legislature, it will not be in a  

position to provide any remedy to such aggrieved 
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persons, reducing the Fundamental Rights to a 

mere meaningless ineffective decorative 

declarations of no practical value. It can  be stated 

without fear or contradiction that in the absence of 

an Independent Judiciary, the people in fact stand 

denuded of their Fundamental Rights.     

91 .  Pakistan is a democratic State. In the 

absence of free, fair and impartial elections, the 

concept of democracy is blighted beyond 

recognition. Though no doubt, it is the duty of the 

Election Commission to ensure the holding of free, 

fair and impartial elections, yet, election disputes 

do arise, which need to be adjudicated upon by the 

Election Tribu nals established pursuant to Article 

225 of the Constitution and eventually the matter 

ends up before this Court in Appeal. The Judges of 

this Court cannot be allowed to be politicized or be 

members/supporters of any political party or be 

beholden thereto if they are to resolve such election 

disputes fairly.  

92 .  Pakistan is a Federation. In case of 

disputes between two or more Federating Units or 

between Federating Units and the Federation, the 
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matter needs to be resolved. If the political 

negotiations fa il, such disputes also ends up before 

this Court in terms of Article 184(1) and the 

neutrality of the Court, in this behalf, is of vital 

importance for the health of the Federation and to 

avoid such disputes being settled in the streets.  

93 .  In the above  circumstances, it can safely 

be concluded that in the absence of an 

Independent Judiciary, not only the citizens are 

deprived of their rights to Access to Justice but 

also their Fundamental Rights are rendered 

meaningless. Free and fair elections may not be 

possible and Federalism may also be prejudiced.  

94.  The matter has been summed up by this 

Court in the case , reported as  Government of 

Sindh through Chief Secretary to Government of 

Sindh, Karachi and others v.  Sharaf Faridi and 

others  (PLD 1994 SC 1 05) in the following terms:  

 ò(a) that every Judge is free to 
decide matters before him in 
accordance with the assessment of 
the facts and his understanding of 
the law within improper influences, 
inducements and pressures, direct 
or indirect, from any quar ter to any 
reasons; and  
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(b) that the Judiciary is 
independent of the Executive and 
Legislative; and has jurisdiction, 
directly or by way of review; our all 
issues of a judicial nature.ó 

 
95 .  To achieve the aforesaid purpose, over 

the ages, based on huma n experience, a method 

has evolved i.e. Separation of Judiciary from the 

Executive and Legislature through the Trichotomy 

of Powers whereupon our Constitution is also 

based. This is reflected, inter alia,  in Article 175. 

Such Separation of the Powers is no t an end in 

itself but a means to an end of the Independence of 

the Judiciary.  

96.  It is settled law that the manner of 

appointment of the Judges is germane to the 

Independence of the Judiciary.  This Court was 

confronted with the issue of appointment of  

Judges, including in the context of Independence 

of Judiciary, more particularly, with regard to the 

part to be played by the Judiciary and the 

Executive in such process. The matter was also 

examined with reference to the consultative 

procedure. In the ca se of Al-Jehad Trust  (Supra) , 

this Court inter alia,  held as follows:  
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ò7. Our conclusions and 
directions in nutshell are as 
under: - 

 
(i) The words "after 
consultation" employed 
inter alia in Articles 
177 and 193 of the 
Constitution connote 
that the consult ation 
should be effective, 
meaningful, purposive, 
consensus -oriented, 
leaving no room for 
complaint of 
arbitrariness or unfair 
play. The opinion of the 
Chief Justice of 
Pakistan and the Chief 
Justice of a High Court 
as to the fitness  and 
suitability of a 
candidate for 
Judgeship is entitled to 
be accepted in the 
absence of very sound 
reasons to be recorded 
by the 
President/Executive.ó 

 
In the aforesaid judgment, Ajmal Mian, J, (as he 

then was) observed as follows:  

òThe object of providing 
consultation inter alia in Articles 
177 and 193 for the appointment 
of Judges in the Supreme Court 
and in the High Courts was to 
accord Constitutional recognition 
to the practice/convention of 
consulting the Chief Justice of the 
High Court concerned and the 
Chief Justice of the Federal Court, 
which was obtaining prior to the 
independence of India and post  
independence period, in order to 
ensure that competent and 
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capable people of known integrity 
should be inducted in the 
superior judiciary which has been 
assigned very diffi cult and 
delicate task of acting as watch 
dogs for ensuring that all the 
functionaries of the State act 
within the limits delineated by the 
Constitution and also to eliminate 
political considerations. 
Mohtarma Benazir Bhutto, as the 
then Leader of the Oppo sition, 
while making a speech on 14 -5-
1991 on Shari'ah Bill in the 
National Assembly, had rightly 
pointed out that the power of 
appointment of Judges in the 
superior Courts had direct/nexus 
with the  independence of 
judiciary. Since the Chief Justice 
of th e High Court concerned  and 
the Chief Justice of Pakistan have 
expertise knowledge about the 
ability and competency of a 
candidate for judgeship, their 
recommendations, as pointed out 
hereinabove, have been 
consistently accepted during 
pre -partition days a s well as 
post -partition period in India and 
Pakistan. I am, therefore, of the 
view that the words "after 
consultation" referred to inter alia 
in Articles 177 and 193 of the 
Constitution involve participatory 
consultative process between the 
consultees and  also with the 
Executive. It should be effective, 
meaningful, purposive, 
consensus -oriented, leaving no 
room for complaint or 
arbitrariness or unfair play. The 
Chief Justice of a High Court and 
the Chief Justice of Pakistan are 
well equipped to assess as t o the 
knowledge and suitability of a 
candidate for Judgeship in the 
superior Courts, whereas the 
Governor of a Province and the 
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Federal Government are better 
equipped to find out about the 
antecedents of a candidate and to 
acquire other information as to 
his character/  conduct. I will not 
say that anyone of the above 
consultees/functionaries is less 
important or inferior to the other. 
All are important in their 
respective spheres. The Chief 
Justice of Pakistan, being 
Paterfamilias i.e. head of the 
judiciary , having expertise 
knowledge about the ability and 
suitability of a candidate, 
definitely, his views deserve due 
deference. The object of the above 
participatory consultative process 
should be to arrive at a consensus 
to select best persons for the 
Judgesh ip of a superior Court 
keeping in view the object 
enshrined in the Preamble of the 
Constitution, which is part of the 
Constitution by virtue of Article 
2A thereof, and ordained by our 
religion Islam to ensure 
independence of judiciary. 
Quaid -e-Azam, the F ounder of 
Pakistan, immediately after 
establishment of Pakistan, on 
14-2-1948, while addressing the 
gathering of Civil Officers of 
Balochistan, made the following 
observation which, inter alia 
included as to the import of 
discussions and consultations, 
copy of which is furnished by Mr. 
Yahya Bakhtiar: --ó 

 
97.  More than 2000 years ago, one of his 

pupils, asked Aristotle òwhy is justice so complex?ó 

He replied òbecause man is complexó. Much water 

has flown under the bridge since the day of 
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Aristotle. Society  has evolved. The complexity of 

the relationships personal, commercial and 

between the citizens and the State have further 

intensified. Consequently, diverse and complex 

laws are required. Therefore to administer justice 

in accordance with law requires a l evel of expertise 

and dexterity in its practitioners both Lawyers and 

Judges.  

98.  It is in the above background by relying 

upon the consistent practices, which had evolved 

into Constitutional Conventions, it was also held in 

Al-Jehad Trust case  (supra) th at in process of 

appointment of Judges, the opinion of the Chief 

Justice of the Court concerned and the Chief 

Justice of Pakistan have primacy. The Advocates, 

who are to be considered for appointment, appear 

before the High Court and the Supreme Court and 

their legal acumen and expertise as well as their 

general demeanor and reputation is before the 

Court and within its knowledge. With regard to the 

Members of the District Judiciary , their judgments 

come up for scrutiny before the Court in Appeals 

and Revis ions, hence, their knowledge of law is  
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also evident to the Court. Their ACRs are also 

available for examination by the Chief Justice s. 

Furthermore, in view of their own legal experience 

Chief Justices are better qualified to determine the 

suitability of th e Advocates and the Members of the 

District Judiciary for appointments as Judges 

more so than laymen. Therefore, this aspect of the 

matter was to be within their domain, while the 

matter of antecedents of the candidates was left to 

the Governor. The primac y of the Chief Justice has 

further fortified in the case, reported as Sind High 

Court Bar Association  (Supra) .  

99 .  Such was the situation of the law prior to 

the introduction of Article 175A incorporated 

through the 18 th  Constitutional Amendment 

whereby two new Institutions i.e. the Judicial 

Commission and the Parliamentary Committee 

were introduced. Article 175A, as originally 

enacted, read as follows:  

 
ò175A. Appointment of Judges to the Supreme 
Court, High Courts and the Federal Shariat Court. -- 
(1) Th ere shall be a Judicial Commission of 

Pakistan, hereinafter in this Article referred to as 
the Commission, for appointment of Judges of the 
Supreme Court, High Court and the Federal Shariat 

Court, as hereinafter provided.  
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(2) For appointment of Judges of the Supreme 
Court, the Commission shall consists of --  

 
(i) Chief Justice of Pakistan;   

 Chairman  
 

(ii)  two most senior Judges of the  
 Member  
  Supreme Court  
 

(iii)  a former Chief Justice or a  
 Member  
  former Judge of the Supreme  
  Court of Pakistan to be  
  nominated by the Chief  
  Justice of Pakistan, in  
  consultation with the member  

  Judges, for a term of two years;  
 

(iv) Federal Minister for Law and  
 Member  
  Justice;  
 

(v) Attorney -General for Pakistan; and
 Member  

  
 (vi) a Senior Advocate of the Supre me
 Member  
  Court of Pakistan nominated by the  
  Pakistan Bar Council for a term of  
  two years.  

 
(3) Notwithstanding anything contained in clause 

(1) or clause (2), the President shall appointed 
the most senior Judge of the Supreme Court 
as the Chief Just ice of Pakistan.  

 
(4) The Commission may make rules regulating 

its procedure.  

 
(5) For appointment of Judges of a High Court, 

the Commission in clause (2) shall also 
include the following, namely: --  

 

 (i) Chief Justice of the High Court to 
 Member  
  which  the appointment is being  

made;  
 

 (ii)  the most senior Judge of that  
 Member  
  High Court;  

 
 (iii)  Provincial Minister for Law; and

 Member  
  
 (iv) a senior advocate to be nominated

 Member  
  by the Provincial Bar Council for  
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  a term of two year;  
    

  Provided that for appointment of the 
Chief Justice of a High Court, the most Senior 

Judge of the Court shall be substituted by a 
former Chief Justice or former Judge of the 
Court, to be nominated by the Chief Justice of 

Pakistan in consultation with two mem ber 
Judges of the Commission mentioned in 
clause (2);  

 
  Provided further that if for any reason 

the Chief Justice of High Court is not 
available, he shall also be substituted in the 
manner as provided in the foregoing proviso.  

 
(6) For appointment of Judg es of the Islamabad 

High Court, the Commission in clause (2) 
shall also include the following, namely: --  

 

(i) Chief Justice of the Islamabad    
Member  
High Court; and  

 
(ii)  the most senior Judge of that High   

Member  
  Court:  
 

  Provided that for initial 
appoin tment of the Judges of the 
Islamabad High Court, the Chief 

Justices of the four Provincial High 
Courts shall also be members of the 

Commission:  
 

  Provided further that subject to 

the foregoing proviso, in case of 
appointment of Chief Justice of 

Islamabad High Court, the provisos to 
clause (5) shall, mutatis mutandis , 
apply.  

 
(7) For appointment of Judges of the Federal 

Shariat Court, the Commission in clause (2) 
shall also include the Chief Justice of the 
Federal Shariat Court and the most senior 

Judge of that Court as its members:  
 
  Provided that for appointment of Chief 

Justice of Federal Shariat Court, the proviso 
to clause (5) shall, mutatis mutandis , apply.  

 
(8) The Commission by majority of its total 

membership shall nominate to the 

Parliamentary Com mittee one person, for 
each vacancy of a Judge in the Supreme 
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Court, a High Court or the Federal Shariat 
Court, as the case may be;  

 
(9) The Parliamentary Committee, hereinafter in 

this Article referred to as the Committee, shall 
consist of the following e ight members, 
namely: --  

 
 (i) four members from the Senate; and  
  

 (ii)  four members from the National 
Assembly.  

 
(10) Out of the eight members of the Committee, 

four shall be from the Treasury Benches, two 

from each House and four from the 
Opposition Benc hes, two from each House. 

The nomination of members from the 
Treasury Benches shall be made by the 
Leader of the House and from the Opposition 

Benches by the Leader of the Opposition.  
 
(11) Secretary, Senate shall act as the Secretary of 

the Committee.  
 

(12) The Committee on receipt of a nomination 
from the Commission may confirm the 
nominee by majority of its total membership 

within fourteen days, failing which the 
nomination shall be deemed to have been 
confirmed:  

 
  Provided that the Committee may not 

confirm the nomination by three -fourth 
majority of its total membership within the 
said period, in which case the Commission 

shall send another nomination.  
 

(13) The Committee shall forward the name of the 
nominee confirmed by it or deemed to have 
been confi rmed to the President for 

appointment.  
 
(14) No action or decision taken by the 

Commission or a Committee shall be invalid 
or called in question only on the ground of 

the existence of a vacancy therein or of the 
absence of any member from any meeting 
there of. 

 
(15) The Committee may make rules for regulating 

its procedure.ó 

 
100 .  Such provision was challenged through 

some of the instant Constitutional Petitions and 
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during the pendency an interim order was passed 

on 30.9.2010, whereafter, the 19 th  Constitut ional 

Amendment was passed by the Parliament, as a 

consequence whereof the constitution of the 

Judicial Commission was changed s o too was the 

constitution of the Parliamentary Committee. A 

t imeframe was fixed for decision of the 

Parliamentary Committee, wh ich was required to 

assign reason in case it did not confirm the 

nomination by the Judicial Commission. In the 

event no decision was taken within the prescribed 

period, it was provided that nomination s were 

deemed to be confirmed.  

101 .  Article 175A as am ended by the 19 th  

Constitutional Amendment reads as under:  

ò175A. (1) There shall be a Judicial 
Commission of Pakistan hereinafter in this 
Article referred to as the Commission, for 
appointment of Judges of the Supreme 
Court, High Court and the Federal Sh ariat 
Court, as hereinafter provided.  
 
(2) For appointment of Judges of the 

Supreme Court, the Commission shall 
consists of --  

 
(i) Chief Justice of Pakistan;   

 Chairman  
 
(ii)  [four] most senior Judges of the  

 Member  
 Supreme Court  
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(iii)  a former Chief Justic e or a   

 Member  
 former Judge of the Supreme  

 Court of Pakistan to be  
 nominated by the Chief  
 Justice of Pakistan, in  

 consultation with the member  
 Judges, for a term of two years;  
 

(iv) Federal Minister for Law and   Member  
 Justice;  

 
(v) Attorney -General for Pakistan; and  Member  

  
(vi) a Senior Advocate of the Supreme  

 Member  
 Court of Pakistan nominated by the  
 Pakistan Bar Council for a term of  

 two years.  
 

(3) Notwithstanding anything contained in 
clause (1) or clause (2), the President shall 
appoi nt the most senior Judge of the 
Supreme Court as the Chief Justice of 
Pakistan.  
 
(4) The Commission may make rules 
regulating its procedure.  
 
(5) For appointment of Judges of a High 
Court, the Commission in clause (2) shall 
also include the following, nam ely: --  
 
(i) Chief Justice of the High Court to  Member  
 which the appointment is being made;  

 
(ii)  the most senior Judge of that High  Member  
 Court;  

 
(iii)  Provincial Minister for Law; and  

 Member  
  
[(iv) an advocate having not less than  

 Member  
 fifteen years practice in the High  

 Court to be nominated by the  
 concerned Bar Council for a  
 term of two years:  

 
  Provided that for appointment of the 

Chief Justice of a High Court the most Senior 

Judge mentioned in paragraph (ii) shall not 
be member of the Commission:  
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  Provided further that if for any reason 

the Chief Justice of High Court is not 
available, he shall be substituted by a former 

Chief Justice or former Judge of that Court, 
to be nominated by the Chief Justice of 
Pakistan in consultation with the four 

member Judges of the Commission 
mentioned in paragraph (ii) of clause (2).]  

 

(6) For appointment of Judges of the Islamabad 
High Court, the Commission in clause (2) shall also 

include the following, namely: --  
 
(i) Chief Justice of the Islamabad High  Member  

Court; and  
 

(ii)  the most senior Judge of that High  Member  
 Court:  
 

  Provided that for initial appointment of 
the Chief Justice and the Judges of the 
Islamabad High Court, the Chief Justices of 

the four Provincial High Courts shall also be 
members  of the Commission:  

 
  Provided further that subject to the 

foregoing proviso, in case of appointment of 

Chief Justice of Islamabad High Court, the 
provisos to clause (5) shall, mutatis mutandis , 

apply.  
 
(7) For appointment of Judges of the Federal 

Shariat  Court, the Commission in clause (2) shall 
also include the Chief Justice of the Federal Shariat 
Court and the most senior Judge of that Court as 

its members:  
 

 Provided that for appointment of Chief Justice 
of Federal Shariat Court, the provisos, to claus e (5) 
shall, mutatis mutandis , apply.  

 
(8) The Commission by majority of its total 

membership shall nominate to the Parliamentary 
Committee one person, for each vacancy of a Judge 
in the Supreme Court, a High Court or the Federal 

Shariat Court, as the case  may be.  
 

(9) The Parliamentary Committee, hereinafter in 
this Article referred to as the Committee, shall 
consist of the following eight members, namely: --  

 
(i) four members from the Senate; and  
  

(ii)  four members from the National Assembly  
 



285  
 

  Provided t hat when the National 
Assembly is dissolved, the total membership 

of the Parliamentary Committee shall consist 
of the members from the Senate only 

mentioned in paragraph (i) and the provisions 
of this article shall, mutatis mutandis , apply.  

 

(10) Out of th e eight members of the Committee, 
four shall be from the Treasury Benches, two from 

each House and four from the Opposition Benches, 
two from each House. The nomination of members 
from the Treasury Benches shall be made by the 

Leader of the House and from the Opposition 
Benches by the Leader of the Opposition.  
 

(11) Secretary, Senate shall act as the Secretary of 
the Committee.  

 
(12) The Committee on receipt of a nomination 
from the Commission may confirm the nominee by 

majority of its total membership with in fourteen 
days, failing which the nomination shall be deemed 

to have been confirmed:  
 

  Provided that the Committee, for reasons to 

be recorded, may not confirm the nomination by 
three -fourth majority of its total membership within 
the said period:  

 
  Provided further that if a nomination is not 

confirmed by the Committee it shall forward its 
decision with reasons so recorded to the 
Commission through the Prime Minister:  

 
  Provided further that if a nomination is not 

confirmed, the Commission shall send another 

nomination.  
 

(13) The Committee shall send the name of the 
nominee confirmed by it or deemed to have been 
confirmed to the Prime Minister who shall forward 

the same to the President for appointment.  
 

(14) No action or decision taken by the 
Commissi on or a Committee shall be invalid or 
called in question on ly on the ground of the 

existence of a vacancy therein or of the absence of 
any member from any meeting thereof.  
 

(15) The meetings of the Committee shall be held 
in camera and the record of its pr oceedings shall be 

maintained.  
 
(16) The provisions of Article 68 shall not apply to 

the proceedings of the Committee.  
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(17) The Committee may make rules for regulating 
its procedure.ó 

 
 

102 .  In the above backdrop, the decision of 

the Judicial Commission with regard to some of 

the Judges of the Lahore High Court and High 

Court of Sindh were overruled by the 

Parliamentary Committee, which act was 

challenged before this Court and the matter was 

adjudicated upon vide judgment, reported as 

Munir Hussain Bhatti , Advocate and another  v.  

Federation of Pakistan and other s (PLD 2011 SC 

407). In the said judgment, besides holding that 

such decision of the Parliamentary Committee was 

justiceable and the Constitution Petition there 

against maintainable, the provisions  of Article 

175A of the Constitution were interpreted and, in 

this behalf, it was observed as follows:  

ò57. é The role which they were 
performing in the previous legal 
setup, as examined above, is now, 
logically, to be performed by the 
Committee. It is, th erefore, 
evident that the purpose the 
raison d'etre of the Commission 
and the Committee is the 
appointment of Judges albeit in 
accordance with the procedure 
laid down in Article 175A.ó 
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It was further observed as under:  

ò58. Given this dispensation and 
the above referred historical 
context, the Committee cannot 
(without eroding judicial, 
independence) be seen as a 
superior body sitting in appeal 
over the recommendations of the 
Commission with the ability to set 
aside or reverse the well 
considered opinion of  the 
members of the Commission. éó 

   
It was also observed as follows:  

ò71. é The Committee, however, 
is not a meaningless or redundant 
body. It has the ability to add 
value to the process of making 
judicial appointments by taking 
into account information which is 
different from and may not have 
been available with the 
Commission.ó 

 
It was also noted as under:  

ò72. é It cannot be seen as the 
intention of the Constitution as 
amended, that the thirteen 
members of the Commission who 
amongst them include the fi ve 
senior -most members of the 
Judiciary in the country together 
with a former Judge of this Court 
and the Chief Justice of the High 
Court concerned, should be 
trumped in their views about the 
competence and suitability of a 
nominee, by six members of 
Parli ament who, it may be stated 
with great respect, are not 
supposed to be equipped with the 
core ability for evaluating, inter 
alia, legal acumen and 
competence.ó 
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103 .  In view of the above, it appears that prior 

to the introduction of Article 175A, the matt er of 

ascertaining expertise, professional competence, 

legal acumen and general suitability of a person to 

be appointed as a Judge was for all intents and 

purposes in the exclusive domain of the Chief 

Justices. It was presumed that the Chief Justices 

concerned would take their respective colleagues 

into confidence as was and continues to be the 

practice. This matter has been formulized by 

making senior Judges a part of the Judicial 

Commission. It has always been a common 

practice for the Chief Justices to s olicit the opinion 

from the bar and such practice still continues and 

this aspect of the matter too has been formalized 

by adding the representatives of the Bar Councils 

to the Judicial Commission. The question of 

expertise, legal acumen and general suitab ility of a 

candidate to be appointed as a Judge is within the 

exclusive domain of the Judicial Commission with 

the powers of initiation vesting in the Chief Justice 

concerned. Originally, the question of antecedents 

of such candidates was with the Executiv e but this 
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is no longer wholly true as the Attorney General 

and the Federal Law Minister and the Provincial 

Law Minister as the case may be are the Members 

of the Judicial Commission, therefore, all relevant 

information, in this behalf, with the Executive is 

now available to the Judicial Commission. The 

Parliamentary Committee cannot sit in appeal over 

the decisions of the Judicial Commission and in 

case of any disagreement the matter is justi ciable 

by the Court. Be that as it may, the challenge to 

the cons titution of the Judicial Commission has 

not been pressed at the bar.  

104 .  The litmus test for the Independence of 

Judiciary qua  the appointment of the Judges 

appears to be that the power to initiate and the 

primacy or decisiveness with regard to the fina l 

outcome of the process must vest in the Chief 

Justices and the Members of the Judiciary. Article 

175A as amended by the 19 th  Amendment and 

interpreted by this Court, in the case of Munir 

Hussain Bhatti  (supra)  perhaps with some difficulty 

passes the test . However, if Article 175A was to be 

amended or reinterpreted, compromising either of 
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two limbs of the test mentioned above, it may not 

be possible to hold that the provisions so amended 

or interpreted are not in conflict with the 

Independence of Judiciary , which is a Salient 

Feature of the Constitution.    

105.  The provisions of Article 63A have been 

challenged on the allegation that it restricts a 

Member of the Parliament from voting in 

accordance with his  conscience and the will of the 

people of the Con stituency that elected him. It is 

the case of the Petitioners that the Members of the 

Parliament have been subjugated to the wills and 

wishes of the party head who may not be a Member 

of the Parliament or even qualified to be won. 

Article 63A reads as unde r:  

 ò63A. (1) If a member of a 
Parliamentary Party composed of 
a single political party in a House - 

 
 (a) resign s from 

membership of his political 
party or joins another 
Parliamentary Party; or  

 
 (b) votes or abstains from 

voting in the House contrary 
to a ny direction issued by 
the Parliamentary Party to 
which he belongs, in relation 
to- 
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(i) election of the Prime 
Minister or the Chief 

Minister; or  
 

(ii)  a vote of confidence 
or a vote of no -
confidence; or  

 
(iii)  a Money Bill or a 

Constitution 

(Amendment) Bill;  

 
he may be declared in writing by 
the Party Head to have defected 
from the political party, and the 
Party Head may forward a copy of 
the declaration to the Presiding 
Officer and the Chief Election 
Commissioner and shall similarly 
forward a copy thereof to the 
member concerned :  
 
 Provided that before making 
the declaration, the Party Head 
shall provide such member with 
an opportunity to show cause as 
to why such declaration may not 
be made against him.  
 

 Explanation. ñòParty Headó 
means any person, by whatever 
name cal led, declared as such by 
the Party.  
 
 (2) A member of a House 
shall be deemed to be a member 
of a Parliamentary Party if he, 
having been elect ed as a 
candidate or nominee of a 
political party which constitutes 
the Parliamentary Party in the 
House or, havin g been elect ed 
otherwise than as a candidate or 
nominee of a political party, has 
become a member of such 
Parliamentary Party after such 
election by means of a declaration 
in writing.  
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(3) Upon receipt of the 
declaration under clause (1), the 
Presiding Off icer of the House 
shall within two days refer, and in 
case he fails to do so it shall be 
deemed that he has referred, the 
declaration to the Chief Election 
Commissioner who shall lay the 
declaration before the Election 
Commission for its decision 
thereon c onfirming the 
declaration or otherwise within 
thirty days of its receipt by the 
Chief Election Commissioner.  

 
(4) Where the Election 

Commission confirms the 
declaration, the member referred 
to in clause (1) shall cease to be a 
member of the House and his s eat 
shall become vacant.  

 
(5) Any party aggrieved by 

the decision of the Election 
Commission may, within thirty 
days, prefer an appeal to the 
Supreme Court which shall decide 
the matter within ninety days 
from the date of the filing of the 
appeal.  

 
(6) Nothing contained in 

this Article shall apply to the 
Chairman or Speaker of a House.  

 
(7) For the purpose of this 

Article, --   
 
(a) òHouseó means the 

National Assembly or 
the Senate, in relation 
to the Federation; and 
a Provincial Assembly 
in relation to the 
Province, as the case 
may be; and  

 
(b) òPresiding Officeró 

means the Speaker of 
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the National Assembly, 
the Chairman of the 
Senate or the Speaker 
of the Provincial 
Assembly, as the case 
may be.  

 
(8) Article 63A substituted 

as aforesaid shall come into effect  
from the next general elections to 
be held after the commencement 
of the Constitution (Eighteenth 
Amendment) Act, 2010:  

 
Provided that till Article 63A 

substituted as aforesaid comes 
into effect the provisions of 
existing Article 63A shall remain 
operativ e.ó 

 
106 .  In order to understand its true import it 

may be necessary to contextualize the said Article. 

The dictatorship imposed on the 5 th  of July, 1977, 

eventually led to an election in 1985. As a 

transition to democracy the said elections were 

held on a non -party basis with the obvious purpose 

of facilitating the formation of a Government to the 

liking of the President who still retained decisive 

power. Eventually, on the insistence of the political 

parties and perhaps the people of Pakistan and 

pursuan t to a judgment of this Court, reported as 

Mrs. Benazir Bhutto and another v. Federation of 

Pakistan and another  (PLD 1989 SC 66) holding 
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that the right to form a political party and contest 

the election on the basis thereof was a 

Fundamental Right, electi ons on party basis were 

reintroduced in Pakistan as is the norm in almost 

all Democratic countries.  

107.  Political Parties contest the elections on 

the basis of their manifestos and in the third world 

countries, more so, on the strength of the name 

and c harisma of their leader and the trust and 

confidence that he invokes. It is difficult to 

determine with respect to each individual 

constituency as to what percentage of votes have 

been polled by a winning candidate on the basis of 

his relationship with the  people and what 

percentage has been received in the name of the 

party and its leader with which the candidate is 

affiliated.  

108.  It is also noticed that prior to the 

introduction of Article 63A, the Members of the 

Parliament were induced or coerced into  changing 

loyalties. The Rest Houses in Changa Manage  came 

alive as too the Rest Houses and Hotels in Swat. 

The Members of a Provincial Assembly were 
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deposited in a Hotel at Islamabad. Instability was 

the natural result. Sitting Governments were under 

a constant threat of overthrow. Such a state of 

affairs also brought the Parliament and the 

Provincial Assemblies along with their members in 

great disfavour with the people. It is in the above 

context, and to suppress the òmischiefó as 

identified above, the members of Parliament 

imposed upon themselves the restrictions, as 

enumerated in Article 63A. Such Article has 

brought stability to the Political System and is ex 

facie  conducive to Democracy.  

109 .  A similar anti -defection provision was 

introduced in Indi a through the 52 Amendment by 

introducing para 2 of the 10 th  Schedule, which 

reads as follows:  

  ò2.  Disqualification on ground 
of defection - (1) Subject to the 
provisions of paragraphs 3, 4 and 
5, a member of a House belonging 
to any political party shall  be 
disqualified for being a member of 
the House - 

 
if he has voluntarily given up his 
membership of such political 
party; or  

 
if he votes or abstains from voting 
in such House contrary to any 
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direction issued by the political 
party to which he belongs or b y 
any person or authority 
authorized by it in this behalf, 
without obtaining, in either case, 
the prior permission of such 
political party, person or 
authority and such voting or 
abstention has not been 
condoned by such political party, 
person or authority  within fifteen 
days from the date of such voting 
or abstention.ó  

 
110 .  A challenge was thrown to the aforesaid, 

which was rejected by the Supreme Court of Indian 

in the case, reported as Kihoto Hollohan v. 

Zachillhu and others  [(1992) 1 SCC 309], wherei n it 

was held as follows:  

 òThe contention that the 
provisions of the Tenth Schedule, 
even with the exclusion of 

Paragraph  7, violate the basic 
structure of the Constitution in that 
they affect the democratic rights of 
elected members and, therefore, of 
the principles of Parliamentary 
democracy is unsound and is 
rejected.ó 

 
It may be noted that the òbasic structureó theory 

was applicable in full force in India.  

111 .  Article 63A as originally inserted by 14 th  

Constitutional Amendment was also questioned in  

the Wukala Mahaz case  (supra)  as being violative of 

the Salient Features of the Constitution, However, 
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by a majority decision Article 63A was held to be 

the intra vires  the Constitution subject to the 

clarifications mentioned in the said judgment. 

Nothing  has been stated at the bar to persuade us 

to revisit the said judgment.  

112 .  Through the 18 th   Constitutional 

Amendment, Article 63A has only been amended to 

the extent that the decision of the party as how to 

vote has been conferred upon the Party Head  and 

the matters in which such instructions will apply 

now includes an Amendment to the Constitution in 

addition to Money Bill and vote of confidence  or no 

confidence . Such changes do not effect in 

substance the import and effect of the Provision 

with rega rd to the mischief sought to be 

suppressed as already held to be valid by this 

Court.  

113 .  The shifting of the emphasis from the 

Parliamentary Leader to the Party Head is in 

consonance with the ground realities of Pakistani 

Politics which are self -eviden t and need not be set 

forth in too much detail. Suffice it to say, a Political 

Leader whose personal popularity translates into 
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votes may have out grown the Parliament or be a 

Member of a Provincial Assembly in case of a 

regional party or may otherwise cho ose not to 

contest the election.  

114 .  Constitutional Amendments are no less 

important than a Vote of Confidence or a Money 

Bill for the party that pilots such Amendment, 

therefore, the inclusion thereof in Article 63A does 

not upset the scheme of the sai d provision.  

  When Democracy in Pakistan is stabilized 

through continuity, the Parliament can always 

revisit Article 63A to bring it in confermity with the 

practice in matured Democratic Countries.  

115.  The provisions of Article 51  was also 

called into  question to the extent that the election 

for the seats reserved for the minorities is to be 

held on the basis of proportional representation on 

party basis. It was asserted that the minorities 

should be allowed to directly elect their 

representatives and in absence thereof rights of 

minorities are compromised as to the Democracy.  

116.  There is no denying the fact that the 

protection and preservation of the rights of the 
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minorities, both as equal citizens of Pakistan and 

as minorities is certainly one of the Salient 

Features of the Constitution. It would be a great 

tragedy, if in a country whose genesis lay in the 

grievance of the minority, there is a failure to be 

sensitive to the rights of the  minorities. Through 

the 8 th  Constitutional Amendment separate 

electorate was introduced whereby the minorities 

could not vote for the Members of the Parliament 

elected from the General Seat who would be in 

overwhelming majority and would be an effective 

part of the Government or the Opposition. The 

direct relationshi p between the minority citizens 

and the Government was disconnected as the 

Members of the Cabinet and other influential 

members of the Parliament did not need minority 

votes in their respective Constituencies, hence, 

become insensitive to their needs. The minorities 

became òseparate but equaló party to the 

Democratic Process. An electoral apartheid was put 

into place. Furthermore, the minority 

Constituencies became huge spreading over several 

Districts and in some cases the whole of Pakistan 
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making them unm anageable and impossible for an 

effective election campaign without expending huge 

sums of money. It is in this perspective that the 

separate electorate system was abolished and the 

minorities incorporated into the mainstream of 

Pakistani representatives p olitics to their 

advantage. Obviously through a General Election 

the minorities may not find due representation in 

the Parliament, therefore, seats are reserved for 

them to be filled through proportional 

representation on party basis which is not 

undemocra tic and is in vogue in several countries 

with a Parliamentary Form of Government. In 

terms of the provisions under question, the 

principle of one man one vote is not violated. Any 

member of the minorities can contest on any 

general seat of Parliament from any Constituency. 

There is a joint electorate. Minority Members of the 

Parliament are included in the Cabinet and form 

part of the power structure thereby not only 

serving their Country but also their communities. 

By no stretch of the imagination can it be  said that 

the provisions of the Constitution, in this behalf, 
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offend against or compromise Democracy and/or 

the protection of rights of minorities. Can there be 

a more efficient mode for ensuring that the 

minorities are integrated into the political 

mains tream and the democratic process? Perhaps, 

but such mode would lie in the domain of the 

Parliament. As already noted, it is the 

Constitutionality of the Constitutional Amendment 

which can be examined by this Court but not its 

correctness or efficiency.  

117.  With regard to the withdrawal of the 

restrictions on the terms of the Prime Minister and 

the necessity to hold Intra -party Elections by the 

Political Parties, suffice it to say that both the 

aforesaid Provisions did not form  part of the 

Constitution, as originally framed thereby diluting 

the ir  relevance for determining the Salient Features 

of the Constitution. Even otherwise, in a 

Parliamentary Form of Government usually no 

restriction on the number of tenures of the Prime 

Minister is imposed and the h olding of Intra -party 

Elections is not a sine -qua-non  for a democratic set 

up.  
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118.  The question of renaming of the North 

West Frontier Province (NWFP) as Khyber 

Pakhtunkhwa (KPK), though raised, was not really 

pressed. Be that as it may, the renaming of the 

Province in accordance with the wishes of the 

people as expressed in a Resolution of the 

Provincial Assembly in no manner effects the 

Salient Features of the Constitution.  

119 .  Some other random provisions were also 

mentioned at the bar but grievance was raised 

primarily on a subjective opinion rather than on 

grounds of being ultra vires  the Constitution.  

120 .  There is no doubt that the legislative 

power of the State is vested in the Parliament. It is 

clothed with the authority to make laws and to 

amend the Constitution subject  to limitation 

mentioned herein above. This role of the Parliament 

is critical, as it is the soul of democracy and 

essential attribute of the Trichotomy of powers. It 

has been noticed with regret that the destruction of 

the Parlia ment and Democracy through extra -

Constitutional measures has been validated by this 

Court in the past and Dictators held entitled even 
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to amend the Constitution. Such may be our legal 

history but not necessarily our Jurisprudence. It is 

imperative that we distinguish between the two.  

121 .  We may now advert to the 21 st 

Constitutional Amendment Act, 2015, and the 

Pakistan Army (Amendment) Act, 2015.  

 By way of the 21 st Constitutional Amendment, 

the following proviso was added to Article 175, 

which now read s as under:  

ò175. (1) There shall be a 
Supreme Court of Pakistan, a 
High Court for each Province and 
a High Court for the Islamabad 
Capital Territory and such other 
courts as may be established by 
law.  

 

  Explanation. ñ Unless the 
context otherwise requires , the 
words òHigh Courtó wherever 
occurring in the Constitution 
shall include òIslamabad High 
Court.ó 

 
  (2) No court shall have any 

jurisdiction save as is or may be 
conferred on it by the 
Constitution or by or under any 
law.  

 
  (3) The Judiciary shall be  

separated progressively from the 
Executive within fourteen years 
from the commencing day:  

 

  òProvided that the provisions 
of this Article shall have no 
application to the trial of persons 
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under any of the Acts mentioned 
at serial No.6, 7, 8 and 9 of sub -
part III of Part I of the First 
Schedule, who claims, or is 
known, to belong to any terrorist 
group or organization using the 
name of religion or a sect.ó 

 
122 .  Furthermore, the Schedule to Article 8 

was amended and the Pakistan Army Act, 1952, 

Pakistan A ir Force Act, 1953 and Pakistan Navy 

Ordinance, 1961, were incorporated therein. By 

way of the Pakistan Army (Amendment) Act, 2015, 

the following was incorporated therein:  

(l) in sub -section (1), in clause 
(d), after sub -clause (ii), the 
following new sub -clauses, 
shall be inserted, namely: - 

 
ò(iii)  claiming or are known to 
belong to any terrorist group or 

organization using the name of 
religion or a sect; and  

 

(a) raise arms or wage war 
against Pakistan, or attack 

the Armed Forces of 
Pakistan or law 
enforc ement agencies, or 

attack any civil or military 
installations in Pakistan; 
or  

 
(b) abduct any person for 

ransom, or cause death of 
any person or injury; or  

 

(c) possess, store, fabricate or 
transport the explosives, 
fire arms, instruments, 

articles, suicid e jackets; or  
 

(d) use or design vehicles for 
terrorist acts; or  
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(e) provide or receive funding 
from any foreign or local 

source for the illegal 
activities under this clause; 

or  
 

(f) act to over -awe the state or 

any section of the public or 
sect or religi ous minority; 
or  

 
(g) create terror or insecurity 

in Pakistan or attempt to 
commit any of the said acts 
within or outside Pakistan,  

 
shall be punished under this Act; 

and  
 
(iv) claiming or are known to belong 

to any terrorist group or 
organization using t he name of 
religion or a sect and raise arms 

or wage war against Pakistan, 
commit an offence mentioned at 

serial Nos. (i), (ii), (iii), (v), (vi), 
(vii), (viii), (ix), (x), (xi), (xii), (xiii), 
(xv), (xvi), (xvii) and (xx) in the 

Schedule to the Protection  of 
Pakistan Act, 2014 (X of 2014):  

 
Provided that any person 

who is alleged to have abetted, 
aided or conspired in the 
commission of any offence falling 
under sub -clause (iii) or sub -
clause (iv) shall be tried under 
this Act wherever he may have 
committed  that offence:  
 

Provided further that no 
person accused of an offence 
falling under sub -clause (iii) or 
sub -clause (iv) shall be 
prosecuted without the prior 
sanction of the Federal 
Government.  
 

Explanation:  In this clause, 
the expression ôsectõ means a se ct 
of religion and does not include 
any religious or political party 
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regulated under the Political 
Parties Order, 2002. ó 
 
(2) after sub -section (3), the 
following new sub -sections shall 
be added, namely: - 
 

ò(4) The Federal Government 
shall have the power t o transfer 
any proceedings in respect of any 

person who is accused of any 
offence falling under sub -clause 

(iii) or sub -clause (iv) of clause (d) 
of sub -section (1), pending in any 
court for a trial under this Act.  

 
(5) Any proceedings 
transferred under su b-section (4) 

shall be deemed to have been 
instituted under this Act.  

 
(6) Where a case is transferred 
under sub -section (4) it shall not 

be necessary to recall any 
witness or again record any 

evidence that may have been 
recorded. ó. 

 
3.  Amendment of sectio n 

60, Act XXXIX of 1952. - In the said 
Act, in section 60, in clause (k), after 
the word òlawó occurring at the end, 

the words òand any other law for the 
time being in force ó, shall be added.  

 
4.  Overriding eff ect. -(1) The 

provisions of this Act shall have effect 

notwithstanding anything contained in 
any other law for the time being in 
force.  

 
(2) In case there is any conflict 
between the provisions of this Act 
and any other law for the time 
being in force, the provisions of 
this Act shall prevail to the ext ent 
of inconsistency.ó 

 

123 .  In essence it was the case of the 

Petitioners that an attempt has been made to set 

up a parallel judiciary, not envisaged by the 
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Constitution, providing for tr ial of civilians by a 

Court Martial. Such a course of action not on ly 

offends against the Salient Features of the 

Constitution, including Independence of Judiciary 

and Fundamental Rights but also the sub -

constitutional legislation is even otherwise, ultra 

vires  the Constitution.  

124 .  On the other hand, it was the case o f the 

learned Attorney General for Pakistan that the 

Forums constituted under the Pakistan Army Act, 

1952, are acknowledged by the Constitution. The 

Parliament is authorized to make laws on the 

subjects identified in the various items of the 

Federal Legisl ative List and Item No.1 thereof 

includes the Defence of Pakistan . In exercise of 

such powers the Pakistan Army (Amendment) Act,  

2015  has been promulgated which does not offend 

against the provisions of the Constitution. With 

regards to the enlargement of jurisdiction reference 

was made to item No.55 of the Federal Legislative 

List pertaining to jurisdiction of the Courts. It was 

added that the conferment of jurisdiction upon the 

Court Martial constituted under the Pakistan Army 
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Act, so as to try terrorists  waging war against 

Pakistan is consistent with the scheme of the 

Constitution and does not offend against any of its 

Salient Features.  

125 .  There can be no cavil with the contention 

of the Petitioners that our Constitution is based on 

the Trich otomy of Powers with the Judiciary as an 

independent entity separate from the Executive , 

primarily consist ing  of the Supreme Court of 

Pakistan, High Courts and other Courts 

established by law, which are under the 

supervision and control of the High Courts. Such 

conclusions have been drawn by this Court by 

interpreting Articles 175 and 203 in a host of 

cases, including the cases of (1) Government of 

Balochistan through Additional Chief Secretary v. 

Azizullah Memon and 16 others  (PLD 1993 SC 341) 

and (2) Mehram Aliõs case (supra) . There are other 

Courts and Tribunals which exercise judicial 

powers of the State and are clearly contemplated in 

the Constitution, including Federal Shariat Court 

under Article 203A, Service Tribunals constituted 

under Article 212 and the El ection Tribunals 
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envisaged by Article 225.  Needless to say that a 

very large number of other Courts and Tribunals 

are also  established by law.  

126.  It may also be correct to suggest that the 

Constitution as originally framed envisaged a 

progressive Separ ation of the Judiciary from the 

Executive as was stated in the un -amended Article 

175. The timeframe as originally stipulated, in this 

behalf, was extended through Constitutional 

Amendment. However, on the expiry of the 

extended period, the needful was not  done 

necessitating the passing of appropriate directions, 

in this behalf, by the Court in Sharaf Faridiõs case 

(supra) . 

127.  However, prior to the enactment and 

enforcement of the Constitution of the Islamic 

Republic of Pakistan, 1973, the Pakistan Army Act, 

1952, was already in force and operational. The 

said Act of 1952, as originally framed pertained, as 

its title suggests, to the personnel of Pakistan Army 

and such other persons as were mentioned therein 

who were subject to the said Act. Provisions we re 

made for maintaining the discipline in the Army, 
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including by way of awarding punishments and 

sentences through Forums referred to as Court 

Martial, to be constituted under the Act, for 

offences specified, including some which were also 

offences under t he Pakistan Penal Code. The 

factum of the existence of such Forums established 

under the Pakistan Army Act, 1952 including 

Court Martial and powers exercised by them 

appears to have been acknowledged and protected  

by the Constitution in so far as it perta ined to the 

discharge of duties and maintenance of the 

discipline among st  the Officers and soldiers of the 

Army, as is obvious from Articles 8(3)(a) and 

199(3), the relevant portions thereof are reproduced 

as under:  

 

 
 ò8(3) The Provisions of this Article 

shall not apply to - 
 
 (a) any law relating to 

members of the Armed Forces , 
or of the police or of such 

other forces as are charged 
with the maintenance of 
public order, for the purpose 

of ensuring the proper 
discharge of their duties or the 

maintenance of discipline 
among them; oró 

 
 



311  
 

 ò199(3) An order shall not be 
made under clause (1) on 
application made by or in relation 
to a person who is a member of 
the Armed Forces of Pakistan, or 
who is for the time being subject 
to any law relating to any of those 
Forces, in respect of his terms 
and conditions of service, in 
respect of any matter arising out 
of his service, or in respect of any 
action  taken in relation to him as 
a member of the Armed Forces of 
Pakistan or as a person subject to 
such law.ó (emphasis ar e 
supplied ) 

 
 

A perusal of the aforesaid provisions reveals that to 

the extent the Pakistan Army Act pertains to the 

discharge of duties by and maintenance of 

discipline amongst the persons, subject thereto the 

provisions of the Act have been placed outsid e the 

ambit of the restrictions contained in Article 8 for 

protection and enforcement of Fundamental Rights 

and an attempt has been made to exclude the 

Constitutional jurisdiction of the High Courts in 

respect of any òaction takenó under the said Act. 

The constitution of and the conferment of 

jurisdiction upon the Courts, Tribunals, and other 

Forums with adjudicatory powers is provided either 

by the Constitution itself or by any law. The Court 

Martial are constituted and established under the 
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Pakistan Army Act, 1952, and jurisdiction 

thereupon is also conferred by the said Act. T heir 

existence and validity is acknowledged and 

accepted by the Constitution in so far as they deal 

with the members of the Armed Forces or other 

persons subject to the said Act. Thi s has not been 

disputed before us.  

128.  Subsequently, Amendments were 

incorporated in the Pakistan Army Act so as to 

extend its application to civilians for trial by Court 

Martial for offences specified. The matter came up 

before this Court in Brig. (Retd) F.B. Aliõs case 

(supra)  where the accused tried by Court Martial  

were at that point of time civilians having ceased to 

be Officers of the Pakistan Army. The question of 

the validity of the trial of civilians by a Court 

Martial and vires  of the amending law extending 

the ambit of the Pakistan Army Act to include such 

civilians were brought under scrutiny. This Court 

held as follows:  

òé The position in our country is, 
however, different. It seems that if 
the Army Act  is a valid piece of  
legisla tion, then it does permit the 
trial of civilians, in certain 
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circumstances, by a military 
Court even in times of Peace . 

éééééééééééééééé
ééééé  

éééééééééééééééé
ééééé 

òNow it has been contended that 
since the offence of seducing or 
attempting to seduce a person 
subject  to the Army Act from his 
duty or allegiance to Government 
is already an offence under 
section 131 of the Penal Code, 
triable by the ordinary Criminal 
Courts, this is in substance and 
in reality an amendment of the 
Criminal Procedure Code.ó 

éééééééééééééééé
ééééé  
 
éééééééééééééééé
ééééé  
 
òIt does, therefore, appear from 
these decisions that the superior 
Courts are debarred from 
questioning the validity of a law 
only on the ground of the lack of 
competency of the Legislature but 
it is unnecessary in this cas e to 
go into this matter in any greater 
detail, since the view that I have 
taken is that the impugned 
Ordinances are within the 
exclusive legislative competence of 
the Central Legislature and fall 
directly within items 1, 48 and 49 
of the Third Schedule .ó (emphasis 
are supplied ) 
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The trial of civilians under the Pakistan Army Act 

in the circumstances of the case was held to be 

valid.  

129 .  In 1998, the Army was called òin aid of 

civil poweró in the Province of Sindh whereafter an 

Ordinance i.e. Ordinance No .XII of 1998 was issued 

contemplating trial of civilians by the Military 

Courts. The vires  of the said Ordinance were 

challenged and the matter was adjudicated upon 

vide judgment, reported as Sh. Liaquat Hussainõs 

case (supra)  and the Ordinance was struck down. It 

was held by this Court that when the Army was 

called òin aid of civil poweró, it not only acts under 

the direction of the Federal Government that too 

òsubject to lawó as is specifically mentioned in 

Article 245(1). Furthermore, in pursuance of the  

aforesaid provisions at best the Armed Forces may 

exercise the Executive or Police powers but the civil 

authorities are not supplanted. It was also held 

that in such an eventuality it is not contemplated 

that the established Judicial System will be 

substi tuted by the Military Courts. Other aspects of 
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the law, as laid down by the said judgments, shall 

be dealt with separately.  

130 .  The dictum laid down in the aforesaid 

judgment to the extent mentioned above may not 

be applicable stricto sensu  in the instan t case, as 

the Armed Forces have not been called òin aid of 

civil poweró in terms of Article 245(1). Before 

proceeding further, it may be appropriate, at this 

juncture, to have an overview of the provisions of 

Article 245, which are reproduced as under:  

 ò245.(1)  The Armed Forces 
shall, under the directions of the 
Federal Government defend 
Pakistan against external 
aggression or threat of war , and, 
subject to law, act in aid of civil 
power  when called upon to do so.  

 
  (2) The validity of any 

direction issu ed by the Federal 
Government under clause (1) 
shall not be called in question in 
any court.  

 
  (3) A High Court shall not 

exercise any jurisdiction under 
Article 199 in relation to any area 
in which the Armed Forces of 
Pakistan are, for the time being, 
act ing in aid of civil power  in 
pursuance of Article 245:  

 
  Provided that this clause 

shall not be deemed to affect the 
jurisdiction of the High Court in 
respect of any proceeding pending 
immediately before the day on 
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which the Armed Forces start 
acting in a id of civil power.  

 
  (4) Any proceeding in 

relation to an area referred to in 
clause (3) instituted on or after 
the day the Armed Forces start 
acting in aid of civil power  and 
pending in any High Court shall 
remain suspended for the period 
during which th e Armed Forces 
are so acting.ó (emphasis are 
supplied ) 

  
131 .  When the matter came up before this 

Court in Brig. (Retd) F.B. Aliõs case (supra)  as in the 

instant case Armed Forces had not been called òin 

aid of civil poweró. In the above perspective, while 

holding the trials of civilians by the Court Martial, 

as valid , t his Court also held as indicated and 

reproduced hereinabove  that such legislation was 

competent under the Constitution . 

132 .  In Sh. Liaquat Hussainõs case (supra)  

while interpreting Brig. (Retd) F.B. Aliõs case (supra)  

this Court, inter alia , observed as follows:  

 ò(i) That even, a civilian  who is 
made subject to the Army Act , 
can be tried by the Military 
Courts under the said Act, 
provided that the offence  of which 
such person is charged w ith has 
nexus with the  Armed Forces or 
Defence of Pakistan . 

 
(ii)  That the two accused in the 
above case were picked up on the 
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basis of valid classification 
founded on a rational basis 
namely, those who seduce or 
attempt to seduce a member of 
the Armed For ces from his 
allegiance or his duty, and that 
there was no possibility of anyone 
picking and choosing a particular 
person so accused for trial in one 
manner and leaving others to be 
tried under the general laws by 
reason of amendment introduced 
by clause ( d) of subsection (1) of 
section 2 of the Army Act; and  

 
  (iii)  That the trial under the 

Army Act for the persons liable to 
be tried is not violative of any of 
the principles of fair trial.ó 
(emphasis are supplied ) 

 
Furthermore, it was also held as under:  

 òé therefore, any law which 
makes a civil ian  triable for a civil 
offence, which has no nexus with 
the Armed Forces or defence of 
the country , by a forum which 
does not qualify as a Court in 
terms of the law enunciated 
particularly in Mehram Aliõs case 
(supra) will be violative of Articles 
9, 25, 175 and 203 of the 
Constitution.ó (emphasis are 
supplied ) 

   

This Court also observed as follows:  

  òThe above contention is not 
tenable as convening of Military 
Courts for trial of civilians for civil 
offences hav ing no nexus with the 
Armed Forces or defence of 
Pakistan cannot be treated as an 
act incidental and ancillary under 
clause (1) of Article 245 of the 
Constitution.  It may again be 
observed that the scope of clause 
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(1) of Article 245 is to call the 
Armed Fo rces to act in aid of the 
civil power. The scope of the 
above aid to civil power has been 
discussed hereinabove in detail. It 
may again be observed that the 
above aid to the civil power is to 
be rendered by the Army as a 
coercive apparatus to suppress 
the acts of terrorism inter alia by 
apprehending offenders and by 
patrolling on the roads/streets, 
where there is civil disorder or 
disturbances of the magnitude 
which the civil power is unable to 
control.  

 
In my view the power to 

legislate the impugned Ordina nce 
for establishing/  convening 
Military Courts cannot be spelt 
out from clause (1) of Article 245 
nor it can be derived from Entry 
No. 1 read with Entry No. 59 of 
Part I of the Fourth Schedule 
contained in the Federal 
Legislative List relied upon by the 
learned Attorney -General.  éó  

(emphasis are supplied ) 
  

 
133.  Item No.1 of the Federal Legislative List 

reads as follows:  

ò1. The defence of the 
Federation or any part thereof in 
peace or war; the military, nav al 
and air forces of the Federation 
and any ot her armed forces 
raised or maintained by the 
Federation; any armed forces 
which are not forces of the 
Federation but are attached to 
or operating with any of the 
Armed Forces of the Federation 
including civil Armed Forces; 
Federal Intelligence Bureau; 
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prev entive detention for reasons 
of State connected with defence, 
external affairs, or the security 
of Pakistan or any part thereof; 
persons subjected to such 
detention; industries declared by 
Federal law to be necessary for 
the purpose of defence or for the 
prosecution of war:ó 

 
 

  Article 70 of the Constitution empowers 

the Parliament to legislate on all matters 

enumerated in the Federal Legislative List. Item 1 

of the said List reproduced hereinabove clearly 

includes the Defence of Pakistan and the Armed 

For ces. The Pakistan Army Act, 1952 is obviously 

covered by the said Item, as ex facie  it deals with 

the Defence of Pakistan and the Armed Forces and 

includes the trial of persons subject to that Act by 

the Forums established thereunder i.e. Court 

Martial. Wh ere any Legislative Measure purports to 

include the trial of Civilians not otherwise subject 

to Pakistan Army Act by the Forums thereunder by 

Amendment or new legislation, it needs to be 

examined whether the Parliament was competent 

under Item 1 of the Fed eral Legislative List to do 

so. In Brig. (Retd) F. B Aliõs case (supra)  and Sh. 

Liaqat Hussainõs case (supra),  it has been held by 
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this Court that if the offence has a direct nexus 

with the Defence of Pakistan or the Armed Forces 

then such Legislative Meas ure would come within 

the ambit of Item 1 of the Federal Legislative List 

and would have been competently and validly made 

by the Parliament. Obviously, as long as, such law 

does not otherwise offend against any other 

provision of the Constitution. Such is  the scheme 

of the Constitution.  The real matter in issue boils 

down as to whether the 21 st Constitutional 

Amendment and the Pakistan Army (Amendment) 

Act, 2015, has a direct nexus with the Armed 

Forces or the Defence of Pakistan. If the answer is 

in the negative then the Amendment in the 

Constitution would be opposed to the scheme of 

the Constitution and its Salient Features while the 

Pakistan Army (Amendment) Act, 2015, would be 

ultra vires  the Constitution.  

134 .  Article 148(3) enjoins the Federation to  

defend the Provinces against external aggression 

and internal disorder. To carry out this duty the 

ultimate instrument available with the Federation 

is the Armed Forces. The manner of use of such 
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Armed Forces by the Federation can be gathered 

from the pro visions of Article 245. The legislative 

power, if so required, is to be exercised in terms of 

Item No.1 of the Federal Legislative List .  

135.   Article 245 when examined in the context 

of the other provisions of the Constitution and as 

interpreted by this Court in the cases of (1) Brig. 

(Retd) F.B. Aliõ case (supra)  and (2)  Sh. Liaquat 

Hussainõs case (supra)  with reference to the  trial of 

civilians by the Court Martial, the scheme of the 

Constitution can be deciphered. Originally in the 

Constitution of the  Islamic Republic of Pakistan, 

1973, on its commencing day, the entire Article 

245 was limited to Article 245(1) as it exists today. 

The remaining sub -articles have been added 

through subsequent Constitutional Amendments. 

A perusal of Article 245(1) reveal s that the Armed 

Forces of Pakistan, to achieve the ends mentioned 

therein i.e. the Defence of Pakistan shall act on the 

directions of the Federal Government. Broadly 

speaking two sets of eventualities have been 

catered for in the said Article. First, the event of 

òexternal aggressionó or òthreat of waró and the 
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second eventuality to òact in aid of civil poweró. Ex 

facie  the two sets of eventualities, referred to above, 

are separate and distinct and sub -articles 3 and 4 

pertain to the second eventuality of the Armed 

Forc es òacting in the aid of civil power ó, as is 

obvious from the plain language thereof and 

consequently, not relatable to situation involving 

òexternal aggression ó or a òthreat of war ó.  

136 .  In case the Armed Forces upon the 

direction of the Federal Government are required to 

òact in aid of civil poweró the legal implications are 

rather obvious in view of the ratio of the case, 

reported as Sh. Liaquat Hussain  (supra) . The Armed 

Forces would act to assist the civil power but 

cannot  replace it. Their role would be primarily 

with regard to supporting and invigorating the 

executive functions, more particular, pertaining to 

law enforcement and the police  power . The Armed 

Forces can not supplant the entire civil power . More 

particularly, this applies to the judicial power of 

the State , which is exercised through the 

functioning of the Courts under an Independent 

Judiciary. I n other words the  Armed Forces  may 
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quell disturbance and apprehend offenders who 

will be brought before the regular Courts for tri al. 

The Armed Force s may not be authorized to 

constitute their own courts for trial as long as the 

regular courts are functioning in the area where 

the Armed Forces have been called in to òact in aid 

of civil poweró. The natural corollary thereof is that 

the civilians, not otherwise subject of the Pakistan 

Army Act, are not to be tried by Military Courts or 

Court Martial. Such is the law laid down in Sh. 

Liaquat Hussainõs case (supra) . Such dictum as 

stated therein is only applicable when the Armed 

Forces h ave called òin aid of civil poweró. 

137.  In the event of an external aggression or 

the threat of war, the aforesaid restrictions and 

limitations per se  may not be applicable, in view of 

the text of Article 245, as interpreted by this Court 

in the case, re ported as Sh. Liaquat Hussainõs case 

(supra) .  

138.  The situations with regard to an external 

aggression against Pakistan may not present much 

difficulty specially with regard to the actual theatre 

of war as substantial body of case law is available 
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spell ing out the jurisprudence on the subject which 

need not to be gone into as the same is not relevant 

for the adjudication of the lis  at hand.  

139 .  Article 245 is not limited, in this behalf, 

only to External Aggression or the Armed Forces 

acting òin aid of civil poweró. The phrase òthreat of 

waró used therein is not superfluous and must be 

attributed proper meaning  and effect . It obviously 

includes a situation where external aggression is 

threatened and appears to be imminent but actual 

hostilities have no t commenced.  

140 .  There is yet another eventuality , where 

the law and order situation degenerates beyond 

mere civil disorder and rioting to insurrection, 

mutiny or open armed rebellion against the State 

whereby territories are lost to the miscreants and 

the Institutions of the State no longer exist in such 

areas. In such an eventuality, a duty is cast under 

Article 148(3) upon the Federal Government to 

defend the Federation, the Province and every part 

thereof. Appropriate directions, in this behalf, can 

only be given in terms of Article 245. Mere acting 

in aid of civil power may not be sufficient, adequate 
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or efficacious in such a situation . The provisions of 

Article 245 with regard to acting in aid of civil 

power with its restrictions and conditionalties  may 

not be applicable. In the circumstances, unless a 

situation is held to be covered by the phrase 

òthreat of waró the Federal Government may be 

helpless to make  its  Defence Power of the State 

and unable to fulfill its obligations in terms of 

Article 148 (3). The nature of war changes with 

armed conflicts within a State ; these  can lead to a 

warlike situation necessitating appropriate 

responses. To borrow the words from the 

Australian Jurisdiction of Dixon, J. noted as 

under:  

òé No distinction can be drawn 
between defence against external 
attack and defence against 
internal attack, which is more 
insidious than direct external 
attack and in some respects, 
because it is often secret, more 
difficult to combaté.ó 

 

141.    The Constitution must be interpreted so 

as to keep up with the changing times, as has been 

consistently held by this Court including the 

judgment reported as Sardar Farooq Ahmed Khan 
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Leghari and others v. Federation of Pakistan and 

others  (PLD 1999 SC 57), wh erein it was observed 

as under:  

òé I m ight have opted for the 
former view if I were to overlook 
two important aspects, firstly that 
a Constitution is an organic 
document designed and intended 
to cater the needs for all times to 

come. It is like a living tree, it 
grows and blossoms with the 
passage of time in order to keep 
pace with the growth of the 
country and its people. Thus, the 
approach, while interpreting a 
Constitutional provision should 
be dynamic, progressive and 
oriented with the desire to meet 
the situation, which has arisen, 
effecti vely. The interpretation 
cannot be narrow and pedantic. 
But the Courtõs efforts should be 
to construe the same broadly, so 
that it may be able to meet the 
requirements of ever changing 
societyéó.  

 
A contemporaneous interpretation of òthreat of 

waró would include such a state of affairs and all 

actions taken by the Armed Forces to counter the 

threat of such armed rebellion within the country 

would obviously be for the Defence of the State and 

the offences committed by such armed insurgent 

acting as enmity  of the State would have a direct 

nexus with the Defence of Pakistan.  
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142.  In the context of the law as already laid 

down by this Court in Brig. (Retd) F.B. Aliõs case 

(supra)  and Sh. Liaquat Hussainõs case (supra)  

civilian s cannot be tried by Court Marti al or other 

Military Courts, in the eventuality, the Armed 

Forces are called òin aid of civil poweró but where 

the Armed Forces are directed to deal with 

òexternal aggressionó or òthreat of waró such 

civilians can be tried where the offence in question 

has a direct nexus with the Armed Forces or the 

Defence of Pakistan, as is obvious from the extracts 

from the above judgments, reproduced herein 

above.  

143 .  In the above circumstances, it is required 

to be determined whether the gravity of the current 

situa tion and the intensity of the armed conflict , 

warrant s its description as a òthreat of waró 

permitting trial of civilians by Court Martial. In this 

behalf, the learned Attorney General for Pakistan 

made available Factual Data and on the basis 

thereof conte nded that since 2002 more than 

sixteen thousand incidents of terrorists attacks 

have occurred which include attacks on the most 
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sensitive of defence installations, including the 

GHQ, Rawalpindi and Air Bases at Kamra in the 

vicinity of Islamabad and at Kar achi. Civilians 

Airports have also been attacked. Mosques, 

Imambargah s, Churches and other places of 

worship have been subject to attacks and bomb 

blasts. Public transport have been ambushed and 

after identifying the passengers on the basis of sect 

or reli gion killed in cold blood. So much so schools 

have not been spared and small children 

massacred. At various points of time , control of 

State on the  territories have been periodically lost ., 

as in the case of Swat and prior to the 

commencement of the milit ary operation launched 

about one year ago, parts of North Wazir istan, 

Khyber and other Tribal Agencies , which  were in 

the total control of the armed enemies of the State 

where the flag of Pakistan no longer flew nor its 

Institution functioned. Since the ye ar 2002, more 

than 56,000 Pakistanõs have been killed or 

wounded, including both civilians and Members of 

the Law Enforcement Agencies. It was further 

contended, that the nerve center of the armed 
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enemies of Pakistan may be located in the territory 

held by  them but their tentacles are spread all over 

Pakistan in the garb of  abettors and facilitators 

where at attacks are launched and from where 

funding is received. It was further contended that 

the persons involved in the armed conflict against 

the State not  only include foreigners but there are 

also indications of foreign funding and instigation. 

To counter the situation, large scale military 

operations were required to be undertaken and are 

being currently conducted involving not only the 

Pakistan Army but also the Pakistan Air Force. The 

learned Attorney General also maintained that the 

armed persons waging war against Pakistan are 

well organized and well trained with declared 

foreign affiliations and the coordination and 

intensity of their aggression has c reated a 

situation, the gravity whereof cannot be squeezed 

into the narrow confines of a state of affairs where 

mere acting òin aid of civil poweró by the Armed 

Forces would suffice. It is in the above backdrop, in 

order to deal with the current situation,  an 

additional tool to counter the situation has been 
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provided by way of the questioned Amendments in 

the Constitution and the Pakistan Army Act.  

144 .  The contentions raised by the learned 

Attorney General for Pakistan appear to be quite 

compelling. Some of the facts brought to the notice 

of this Court are already in the public domain. We 

are not persuaded to hold that the gravity of the 

situation is such that can be met by merely 

directing the Armed Forces to òact in aid of civil 

poweró. We appear to be currently confronted with 

a warlike situation and consequently the 

Federation is duty bound by the Constitution to 

Defend Pakistan. In the circumstances, the 

Federation must act in accordance with the first 

part of Article 245(1), by categori zin g the curren t 

situation as a threat of war requiring extraordinary 

measures in terms of use of the Armed Forces in 

accordance with Article 2 45.  On the basis of the 

information available to it, a value judgment has 

been made in this behalf by the Federal 

Government i.e . the Executive by directing the 

Armed Forces in terms of Article 245 to deal with 

the terrorists. The Parliament (Legislature) too has 
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made a judgment call by enacting the 21 st 

Constitutional Amendment and the Pakistan Army 

(Amendment) Act, 2015.  

145 .  We have examined the provisions of the 

Pakistan Army (Amendment) Act, 2015, in this 

behalf. There is a specific reference that the offence 

must be committed by a person known or claiming 

to be a member of a terrorist group or organization, 

using the name of religion or sect, who in 

furtherance of his terrorist design wages war 

against Pakistan or commits any other offence 

mentioned therein. It is the activities of such 

terrorists that have created the warlike situation 

against the State necessitating its defe nce by the 

Armed Forces. Thus, the offences committed by 

said terrorists appear to have direct nexus with the 

Defence of Pakistan. Consequently, the Parliament 

had the legislative competence to take appropriate 

legislative measure to enable the Federation to 

fulfill its obligation to act in Defence of the State of 

Pakistan to provide for the trial and punishment of 

offences which have a direct nexus with the 

Defence of Pakistan committed by civilians by 
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Court Martial under the Pakistan Army Act, 1952. 

Such legislative measure appears to be in 

accordance with the Constitution in view of the law 

laid down by this Court in the cases, reported as 

(1) Brig. (Retd) F.B. Aliõs (supra)  and (2) Sh. Liaquat 

Hussainõs (supra)  in this behalf.  

146 .  Article 245 creates an exception to a 

normal situation where the Armed Forces either 

remain in their barracks or at the national borders. 

Article 245 can be invoked in  an extraordinary 

situation but only as a temporary measure . Such  a 

measure neither contemplates nor provides  a 

permanent solution. In the instant case i.e. the 21 st 

Constitutional Amendment as well as Pakistan 

Army (Amendment) Act, 2015, both contain sunset 

clauses being only effective for a period of two 

years.  

147 .  The Petitioners also contended that 

discreti on has been conferred upon the Executive 

to òpick and chooseó as to which cases are to be 

sent or transferred for trial by the Court Martial, 

while other cases shall be tried by the ordinary 

courts e.g. Anti -Terrorism Courts thereby offending 
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against Artic le 25. At this juncture, we need to 

examine whether the provisions of the Pakistan 

Army (Amendment) Act, 2015, can be tested on the 

touchstone of Fundamental Rights, as it is the case 

of the Respondents that upon the incorporation 

through the Amendment, th e Pakistan Army Act in 

the Schedule referred to in Article 8, the 

Fundamental Rights are not attracted. This 

assertion has been contested by the Petitioners on 

the following basis:  

 (a) that no new law can be added to the 

Schedule of Article 8 which in its  

application and scope is limited to the 

laws originally mentioned or at best as on 

the eve of the 21 st Amendment;  

 

 (b) that regardless of the effort in this 

behalf by the Parliament, the Pakistan 

Army (Amendment) Act, 2015, in law, has 

not been incorpora ted into the Schedule 

to Article 8, as the Amendment to the 

Constitution preceded the Amendment of 

the Pakistan Army Act consequently, the 

Pakistan Army Act, 1952, unamended by 

the Pakistan Army (Amendment) Act, 

2015, alone stood incorporated in the 

Schedu le. In this behalf, it was pointed 
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out that though the 21 st Constitutional 

Amendment Act, 2015, and the Pakistan 

Army (Amendment) Act, 2015, are of the 

same day but the former is identified as 

Act No.1 and the later as Act No.2.  

  

(c) that alternatively su ch addition to 

the Schedule to Article 8 is accepted such 

an Amendment as has been done offends 

against the Salient Features and scheme 

of the Constitution.  

 
148.  With regard to issue raised in (a) above, 

reference needs to be made to the relevant 

provisi on i.e. Article 8 sub -article 3 as originally 

framed, which read as follows:  

  ò8. (3) The provisions of this Article shall not 
apply to - 

 
 (a) any law relating to 

members of the Armed Forces, or 
of the police or of such other 
forces as are charged with t he 

maintenance of public order, for 
the purpose of ensuring the 
proper discharge of their duties 

or the maintenance of discipline 
among them ; or  

 
 (b) any of the laws specified in 

the First Schedule as in force 

immediately before the 
commencing day  ; 

 
 and no such law or any provision 

thereof shall be void on the 

ground that such law or provision 
is inconsistent with, or repugnant 

to, any provision of this Chapter.ó 
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The above -said Article was amended by the 

First Constitutional Amendment Act, 1974, 

whereb y the following phrase was incorporated in 

Article 8(3)(b):  

  

òor as amended by any of the law s 
specified in that Schedule; ó. 

 
 By the 4 th  Constitutional Amendment Act, the 

following clause (ii) was added to Article 8(3)(b):  

 

 ò(ii) other laws specified in  Part I 
of the First Schedule;ó. 

 
 By virtue of 5 th  Constitutional Amendment 

Act, the Schedule to Article 8 was amended and 

further laws including Regulations were added 

thereto.  

149 .  Article 8(3)(b) now reads as follows:  

 ò8. (3) The Provisions of this 
Article shall not apply to - 

 
   (b) any of the ð 
 

 (i) laws specified in the 
First Schedule as in force 
immediately before the 

commencing day or as 
amended by any of the laws 

specified in that Schedule ;  
 
 (ii)  other laws specified 

in Part I of the First 
Schedule;  
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150 .  The First, Fourth and Fifth Constitutional 

Amendments have not been challenged and the 

vires  thereof are not the subject matter of the lis  

before us. On close and logical examination of the 

plain words of Article 8(3)(b) reveals that it c aters 

for three  separate categories of laws, firstly laws 

that were originally mentioned in the Schedule as 

they stood on the date when the Constitution was 

enforced. It is settled law that the phrase òas in 

forceó relates to the point of time when the rel evant 

statues becomes law as on the commencing day of  

the Constitution in 1973. The second category 

pertains to subsequent amendments in the laws 

already mentioned in the Schedule, which were 

effected after the incorporation of such laws in the 

Schedule. Such Amending Acts to the laws are not 

automatically protected until these Amending Laws 

are added to the Schedule through a Constitutional 

Amendment separately mentioning such Amending 

Acts. The intention of the Legislature is apparent 

that every Amendmen t in the laws mentioned in 

the Schedule  after its incorporation therein  must 

be separately considered and through a conscious 
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decision by the Parliament be granted immunity 

from challenge under Article 8 by Amending the 

Constitution. The third category is laws, which 

were neither mentioned originally in the Schedule 

nor are Amendments thereof but are separate and 

distinct laws that may be added in the Schedule by 

Amending the Constitution. This is the true import 

and the intention behind Article 8(3)(b)(ii) . Such 

interpretation is not only logical, supported by the 

text but also actually reflects the obvious intention 

of the Legislature. To construe Article 8(3)(b)(ii) as 

added by 4 th  Constitutional Amendment in any 

other manner by relying on some unclear an d 

obscure grammatical rules would offend against 

the principle of logical interpretation and more 

importantly make the said Article 8(3)(b) (ii) 

redundant and meaningless. As laws specified in 

the Schedule on the commencing day are already 

covered by Articl e 8(3)(b)(i) and, therefore, Article 

8(3)(b)(ii) cannot yet again be confined to the same 

laws. I t may be appropriate to heed the warning of 

Pollack C.B. issued a hundred and fifty years ago 

that òGrammatical and philological disputes (in fact 
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all that bel ongs to this history of language) are as 

obscure and lead to as many doubts and 

contentions as any question of law.ó [Waugh v. 

Middleton (1853) 8 Ex 352, 356]. The purpose of 

the exercise of interpretation of legislative 

enactments is primarily to discover  the intention of 

the Legislature and venturing into the fringes of the 

intricate maze of obscure rules of grammar is not 

advisable as obscurantism and Statutory 

construction do not go hand in hand.  

151 .  It is an ancient and consistently applied 

principl e of Interpretation of Statutes that where 

òobject and intention of statute is clear it must not 

be reduced to a nullity by the draftsman is 

unskillfulness or ignoranceó (The Interpretation of 

Statutes 7 th  Edition by Sir Peter Mexwer). 

Redundancy or surplu sage is normally not easily 

attributed to sub -constitutional legislation let alone 

the Constitution, as is being canvassed. It has been 

consistently so held by this Court, including in the 

case of East and West Steamship Co. v. 

Queensland Insurance Co. (PLD 1963 SC 663), 

wherein this Court observed as under:  
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 òé But it is not permissible for 

us whilst interpreting a statute 
to hold that any part thereof or 
any word therein is surplusage. 
Every word has to be taken into 
account and a meaning given to 
it.  éó  

 
In the case of Muhammadi Steamship Co. Ltd 

v.  The Commissioner or Income Tax (Central) 

Karachi  (PLD 1966 SC 828), this Court held as 

under:  

 òé.. But since it is a well 
established rule of 
interpretation of statutes that 
no words in a statute are to be 
treated as surplusage or 
redundant we cannot ignore 
these words.ó 

 
 In the case of Syed Masroor Ahsan and others 

v. Ard esh ir Cowasjee and others  (PLD 1998 SC 

823), it is observed as under:  

 òI, after referring to the case-law 
of the English, Indian and 
Pakistani jurisdictions, concluded 
as follows:  

 ò13. We are inclined to hold 
that we cannot attribute any 
redundancy to any provision 
of the Constitution or any 
part thereof. The provisions 
of the Constitution are to be 
construed as to give effect  to 
each and  every word thereof. 
éó  

 In this case, it has also observed  that : 
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 ò37. It may be observed that one 
of the settled principles of 
construction of provisions of a 
Constitution/statute is that they 
are to be construed in a manner 
which may give effect to eac h and 
every word of the same and which 
may harmonize the working of the 
same and which may achieve the 
object underlined in the relevant 
provisions.  éó 

 

152 .  In the aforesaid circumstances, there can 

be no manner of doubt that the Parliament on the 

streng th of Article 8(3)(b)(ii) can add new laws to 

the Schedule but only through  the process of 

Amending the Constitution.  

153 .  Adverting now to the second limb of the 

arguments that the Pakistan Army Act, 1952, may 

have been incorporated in Schedule I of Ar ticle 8 of 

the Constitution but without the Pakistan Army 

(Amendment) Act, 2015. The sole basis of such 

contention is that the Constitutional Amendment is 

mentioned as Act No.1 of 2015, while the sub -

Constitutional Amendment is noted as Act No.2 of 

2015. T he learned Attorney General has placed on 

record the proceedings of the National Assembly 

and the Senate in this behalf, which reveal that in 

the National Assembly  and the Senate respectively , 
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both the Amendments were debated together . 

debated together and  incidentally the Pakistan 

Army (Amendment) Act, 2015, was passed first 

followed by the 21 st Constitutional Amendment Act. 

Both enactments become law by virtue of Article 

75(3) when granted the as sent by the President. It 

is a matter of record that such assent was granted 

to both the Pakistan Army (Amendment) Act, 2015, 

and 21 st Constitutional Amendments Act, 2015, on 

the same day i.e. 7 th  of January, 2015. There is 

nothing on the record to show as to which of the 

two Amending Acts were formally assented to  first 

by the President .  

154 .  The question as to the point of time when 

a Central Enactment comes into force is catered for 

by the Gene ral Clauses Act, 189 7. Section 5 sub -

section 3, therefore, reads as follows:  

 ò5. (3) Unless the contrary is 
expressed,  a (Central Act ) or 
Regulation shall be construed as 
coming into operation 
immediately on the expiration of 
the day preceding its 
commencement.ó 

  
155 .  In this behalf, reference can be made to 

the judgment of this Court, reported as Khalid M. 
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Ishaque, Ex -Advocate -General, Lahore v. The 

Honõble Chief Justice and the Judges of the High 

Court of West Pakistan, Lahore  (PLD 19 66 SC 628), 

wherein it was held that:  

 òé section 5(3) of the General 
Clauses Act, 1897, which 
provides that unless the contrary 
be expre ssed, a Central Act shall 
be construed as òcoming into 
operation immediately on the 
expiration of the day preceding its 
commencement.ó Thus, if the 
commencement be declared to 
take effect on a particular day, 
say th e 6 th  January 1964 the Act 
would be deeme d to come into 
force immediately after the stroke 
of midnight of the 5 th  January 
1964. Equally, if the Act were 
expressed to come into effect on 
the granting of assent thereto, 
then if that assent was given on 
the 6 th  January, 1964, éó.  

 
156.   Reference w as made to some unlikely 

hypothetical situation in an effort to show that the 

applicability of Section 5(3) ibid  as to the point of 

time a central Act came into force may result in 

awkwardness or injustice. The provisions of the 

General Clauses Act have be en enacted to ensure 

certainty and clarity and the purpose of Section 

5(3) thereof is to avoid the abundantly  of a wild 

goose chase of tracking down clerks and their files 
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so as to determine as to what point of time each 

law came into effect.  

  Laws more particularly those in the nature of 

the General Clauses Act tend to deal with 

situations that are frequent and generally occur as 

is obvious from the  ancient maxim AD EA QU AE 

FREQUENTIUS ACCID UNT JU RA ADAPTANTUR  (2 

Inst . 137. )ñThe laws are adapted to tho se cases 

which more frequently occur .   

157.   Rules of construction cater for and deal 

with the rare accidental, unforeseen and unusual 

events. The principles in this behalf are enunciated 

in the maxim CESSANTE RATIONE LEGIS CESSAT 

IPSA LEX. (Co. Litt. 70 b.)ñ Reason is the soul of 

the law, and when the reason of any particular law 

ceases, so does the law itself . Such is ancient and 

settled law. There is no need to re -invent the wheel.  

158 .  Thus by operation of law the Pakistan 

Army (Amendment) Act, 2015, became effective on 

the midnight of 6 th  and 7 th  of January, 2015, as a 

consequence whereof the Amendments mentioned 

therein stood incorporated in and fo rmed  part of 

the Pakistan Army Act, 1952. If the 21 st 
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Constitutional Amendment Act did not c ome into 

effect at the time when the assent was given 

thereto by the President i.e. later in the day but 

also on the midnight of 6 th  and 7 th  January of 

2015, the Pakistan Army Act, 1952, was 

incorporated into the Schedule along with the 

Amendments effected by the Paki stan Army 

(Amendment) Act, 2015.  

159 .  The number given to Acts of Parliament 

and the number mentioned to Notification s are 

both ministerial acts, which certainly are not 

performed by the President of Pakistan but by 

some minor officials later . If the cont entions of the 

Petitioners are accepted then the Constitution, 

Amendments thereto, Laws passed and 

Amendments thereto and the Parliament itself 

would become hostage to the whims of some 

nameless and faceless clerk in the bureaucracy  

That would make a mocke ry of the law.  

160 .  There is yet another aspect of the matter. 

By virtue of Article 8(3)(a), the Pakistan Army Act, 

1952, as it stood prior to the Amendment, was 

already excluded from the operation of Article 8, 
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reproduced above. From a plain reading of the 

aforesaid provision, it is clear and obvious that 

laws relating to the Armed Forces and for the 

maintenance of discipline thereof are clearly and 

unequivocally referred to as being immune from 

the rigors of Article 8 and from their validity being 

scrut inized against the touchstone of Fundamental 

Rights. Such laws would obviously include the 

Pakistan Army Act, 1952, the Pakistan Air Force 

Act, 1953 and Pakistan Navy Ordinance, 1961. If 

the contentions of the learned counsel are accepted 

that unamended  in  Pakistan Army Act, 1952, only 

has been incorporated in the Schedule despite the 

fact that for all intents and purposes it was already 

immune from the operation of the said Article the 

result would be that such portion of the 21 st 

Constitutional Amendment Act is a redundancy 

and the entire exercise, in this behalf, is an 

absurdity. There is a great body of precedent law as 

well as opinion as expressed in the classical and 

accepted Treatises on the subject that the law 

requires that absurdity should not be a ttributed to 

the Legislature.  
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In Maxwell õs Interpretation of Statutes the rule 

is thus stated on p. 229, 1953 Edition, which reads 

as under:  

òWhere the language of the 
statute in its meaning and gram -
matical constructions, leads to a 
manifest contradiction  of the 
apparent purpose of the 
enactment, or to some 
inconvenience or absurdity , 
hardship or injustice, presumably 
not intended, a construction may 
be put upon it which modifies the 
mean ing of the words, and even 
the structures of the sentence.ó 
(emphasi s are supplied ) 

 
In the case of Khalid Qureshi and 5 others v. 

United Bank Limited II Chundrigar Road, Karachi  

(2001 SCMR 103), this Court observed as under:  

òé It is pertinent to mention here 
that òthe initial presumption is 
that an absurdity is not inte nded 
by the law -maker. (PLD 1964 
Dacca 756, PLD 1962 Lah. 878). 
In case of doubt as to the 
intention of Legislature , an 
interpretation which leads to 
manifest absurdity should , if 
possible, be avoided. (PLD 1964 
Lah. 101 + PLD 1966 Azad J&K 
38). éó (emphas is are supplied ) 

 
In the case of Syed Mehmood Akhtar Naqvi v. 

Federation of Pakistan through Secretary Law and 

others  (PLD 2012 SC 1089), this Court held as 

under:  
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ò29.  It is a cardinal principle of 
construction that the words of a 
statute are first under stood in 
their natural, ordinary or popular 
sense and phrases and sentences 
are construed according to their 
grammatical meaning unless that 
leads to some absurdity . é ó 
(emphasis are supplied ) 

 

In the case of Federation of Pakistan through 

Secretary M/o P etroleum and Natural Resources 

and another v. Durrani Ceramics and others  (2014 

SCMR 1630), this Court observed as under:  

ò29. é such construction is 
permissible if it reflects the true 
intention of the Legislature and if 
to hold otherwise would render 
par ticular words in the statute 
either meaningless or lead to 
absurdity . éó (emphasis are 
supplied ) 

  

161 .  The intention of the Parliament is clearly 

visible. By virtue of Article 8(3)(a) the Pakistan 

Army Act, 1952, and for that matter the Pakistan 

Air Forc e Act, 1953 and Pakistan Navy Ordinance, 

1961, already stood protected and exempted from 

the application of Article 8 inter alia  to the extent 

that they deal with maintenance of discipline 

among the members of Armed Forces and for the 

proper discharge of t heir duties. As a consequence 
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of the Pakistan Army (Amendment) Act, 2015, 

matters other than those pertaining to discipline 

amongst and discharge of duties by the members of 

the Armed Forces were included in the ambit of the 

Pakistan Army Act, hence, in or der to protect such 

amendments also from the rigors of Article 8, it was 

necessary to place Pakistan Army Act, 1952, (as 

amended) in the Schedule. Such was the clear and 

obvious intention of the Lawmakers which must be 

given effect to. It would neither be proper nor 

lawful to nullify such intention by attributing 

absurdity to the Parliament and redundancy to the 

21 st Constitutional Amendment.  

162 .  Thus, there can be no hesitation in 

holding that the Pakistan Army Act, 1952, as 

amended by the Pakistan Army (Amendment) Act, 

2015, has been validly and effectively incorporated 

in the Schedule to the Constitution as was the 

clear intention of the Legislature.  

163 .   During the course of proceedings before 

this Court some misgivings were expressed with 

regard to  the procedure adopted by a Court 

Martial. The process and procedure followed by the 
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Forums, established under the Pakistan Army Act, 

have come up for scrutiny before this Court and 

found to be satisfactory and consistent with the 

recognized principles of criminal justice. In Brig. 

(Retd) F.B. Aliõs case (supra)  the procedure to be 

followed for trials under the Pakistan Army Act was 

dilated upon in great length specially in the 

concurring opinion of Yaqoob Ali, J. (as he then 

was) and found to be in conform ity with the 

generally accepted and recognized principles of 

criminal justice. A similar view was also expressed 

by this Court in the judgment, reported as Mrs. 

Shahida Zahir Abbasi and 4 others v. President of 

Pakistan and other s (PLD 1996 SC 632). The 

pr ovision s of the Pakistan Army Act were 

scrutinized by the Federal Shariat Court in the 

case, reported as Col. (R) Muhammad Akram  (supra) 

and generally passed muster. The procedure which 

was found acceptable for officers and men of the 

Pakistan Army can har dly be termed as 

unacceptable for trial of terrorists , who acts as 

enemies of the State.  
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164 .  The question of discrimination has been 

raised by the Petitioners. In this behalf, reference 

may be made to the judgment of this Court, 

reported as Brig. (Retd)  F.B.  Ali and another  (Supra) , 

wherein it was held as follows:  

òEqual protection of the laws 
does not mean that every citizen, 
no matter what his condition, 
must be treated in the same 
manner. The phrase `equal 
protection' of the laws means that 
no person or class of persons 
shall be denied the same 
protection of laws which is 
enjoyed by other persons or the 
class of persons.  éó  

 

It was also held:  

òé To justify the validity of a 
classification, it must be shown 
that it is based on reasonable 
distinctions or that it is on 
reasonable basis and rests on a 
real or substantial difference of 
distinction.  éó  

 

It was further observed:  

òé Thus, in the field of criminal 
justice, a classification may well 
be made on the basis of the 
heinousness of the crime 
committe d or the necessity of 
preventing certain anti -social 
effects of a particular crime. 
Changes in procedure may 
equally well be effected on the 
ground of the security of the 
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State , maintenance of public 
order, removal of corruption from 
amongst public servant s or for 
meeting an emergency.ó.  

and also observed that:  

òThe principle is well 
recognized that a State may 
classify persons and, objects for 
the purpose of legislation and 
make laws applicable only to 
persons or objects within a class.  
éó 

 
In the case of  I. A. Shirwani and others v. 

Government of Pakistan through Secretary 

Finance Division, Islamabad and others  (1991 

SCMR 1041), this Court held as follows  

òé that in order to make a 
classification reasonable, it 
should be based --  

(a) on an intelligible 
di fferentia which 
distinguishes persons or 
things that are grouped 
together from those who 
have been left out;  

b) that the differentia must 
have rational nexus to the 
object sought to be 
achieved by such 
classification. ó 

 

The aforesaid view has been reiterat ed in the 

numerous cases including (1) Jahanghir Sarwar 

and others v.  Lahore High Court and another  (2011 
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SCMR 363), (2)  Pakcom Limited and others v. 

Federation of Pakistan and others  (PLD 2011 SC 

44), (3) All Pakistan Newspapers Society and others 

v. Fed eration of Pakistan and others  (PLD 2012 SC 

1) (4) Dr. Shahnaz Wajid v.  Federation of Pakistan 

through Secretary Establishment Division, 

Government of Pakistan  (2012 PLC(CS) 1052), (5) 

Regarding Pensionary Benefits of the Judges of 

Superior Courts from th e date of their respective 

retirements irrespective of their length of service as 

such Judges  (PLD 2013 SC 829) (6) Secretary 

Economic Affairs Division, Islamabad v. 

Anwarulhaq Ahmed and others  (2013 SCMR 1687).  

165 .  The cases that can be tried under the  

Pakistan Army Act have been clearly identified in 

terms of offences enumerated therein when 

committed by a terrorist known or claiming to be a 

member of a group or organization or in the name 

of a religion or a sect. This is an ascertainable and 

clearly d efined criteria based on an intelligible 

differentia and constitute a valid classification.  

166 .  Section 4 of Pakistan Army (Amendment) 
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Act, 2015, clearly states that the provisions thereof 

shall have effect notwithstanding any law for the 

time being in f orce and in case of any conflict the 

provisions of the said Act shall prevail. It is also 

clear that no new offence has been created only a 

new forum for trial has been provided for. As a pure 

question of law even if the offences in question or 

incorporate d in two separate  Statutes or provisions 

providing for trials by two separate Forums the 

matter can be referred to for trial to any of the two 

Forums by virtue of Section 25 of the General 

Clauses Act, 1897. Be that as it may, the provisions 

of Pakistan Ar my Act, 1952, as amended by 

Pakistan Army (Amendment) Act, 2015, has been 

incorporated in the Schedule referred to in Article 8 

therefore, its provision cannot be invalidated for 

offending against Fundamental Rights, including 

Article 25. Similarly, Articl e 10A also cannot be 

pressed into service to challenge the provisions of 

Pakistan Army Act, 1952 as amended. Incidentally 

the Ordinance invalidated in Sh. Liaquat Hussainõs 

case (supra)  was not incorporated in the Schedule 

to Article 8.  
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167 .  During the c ourse of proceedings, the 

learned Attorney General for Pakistan attempted to 

indicate that the selection and the transfer of case 

for trial by the Court Martial and the eventual 

orders passed and sentence awarded may be 

beyond the powers of Judicial Review  of the High 

Courts and this Court. In this behalf, reference was 

made to the bar of jurisdiction contained in Article 

199(3) of the Constitution. We are afraid that such 

is contrary to the settled law of the land as 

repeatedly annunciated by this Court.  

168 .  In the case of Brig. (Retd.) F.B. Aliõs case 

(supra), this Court observed as under:  

òé However wide the connotation 
of these words may be they 
cannot possibly act as a bar 
where the action impugned is 
itself without jurisdiction or 
coram -non -judice o r has been 
taken mala fide as  held by this  
Court in State v. Ziaur Rahman . 
(2) On the other hand if the action 
is with jurisdiction and bona fide 
then I am prepared to concede 
that the bar will be operative in 
respect of almost anything if it is 
in relatio n to a person who is even 
only for the time being subject to 
a law relating to the Armed Force.  
éó (emphasis are supplied ) 
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In the case of Mrs. Shahida Zahir Abbas and 

4 others v. President of Pakistan  and others  (PLD 

1996 SC 632), this Court observed as under:  

òIt is quite clear from the 
above-quoted passage that the 
bar  contained in Article 199(3)  of 
the Constitution on the powers of 
the High Court is not absolute  in 
nature. At least in respect of three 
categories of cases, namely, where 
the impugned act ion is mala fide, 
or without jurisdiction or coram 
non  judice the Bar of Article 
199(3) is not applicable .ó 
(emphasis are supplied ) 

 

  In the case of Ex.Lt. Col. Anwar Aziz (PA -

7122) v. Federation of Pakistan through Secretary, 

Ministry of Defence, Rawalp indi and 2 others  (PLD 

2001 SC 549), this Court held as under:  

ò9.  By now it is well -settled 
principle of law that the High 
Court under Article 199(3) of the 
Constitution can examine the 
cases falling within three 
categories, namely, where 
impugned order/ judgment, is 
mala fide; or without jurisdiction 
or coram non judice .ó (emphasis 
are supplied ) 

 

 In the case of Federation of Pakistan and 

others v. Raja Muhammad Ishaque Qamar and 
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another  (PLD 2007 SC 498), this Court held as 

under:  

òé that the bar contained in 
Article  199(3) of the Constitution 
on the powers of the High Court is 
not absolute in nature, at least in 
respect of three categories of 
cases where impugned judgment 
is mala fide, or without, 
jurisdiction or coram  non judice 
to which bar of Article 199(3) of 
the Constitution is not 
applicable .ó (emphasis are 
supplied ) 

 

 In the case of Ghulam Abbas Niazi v. 

Federation of Pakistan and others  (PLD 2009 SC 

866), this Court also held as follows:  

ò9. The view afore-said was re -
affirmed by a full Bench judg ment 
in Mrs. Shahida Zahir Abbasi v. 
President of Pakistan PLD 1996 
SC 632(e) and Mst. Tahira Almas 
v. Islamic Republic of Pakistan 
PLD 2002 SC 830(a). This brings 
us to the only conclusion, having 
attained the force of law of the 
land, that the bar under Article 
199(3) of the Constitution is not 
attracted to a case, where the 
authority involved has acted 
without jurisdiction, mala fide 
and coram non judice . Having so 
determined, we would now advert 
to the facts and circumstances of 
the present case in orde r to see if 
the trial and conviction of the 
appellants by Field General Court 
Martial was without jurisdiction, 
coram non judice and mala fide.ó 



357  
 

(emphasis are supplied ) 

 

 In the case of Federation of Pakistan through 

Secretary Defence and others v. Abdul B asit  (2012 

SCMR 1229), this Court observed as follows:  

ò8. The question as to whether 
the High Court was competent to 
take cognizance of the matter in 
view of the bar contained in 
Article 199(3) of the Constitution 
has been dealt with by this Court 
in Civi l Appeals Nos.1274 and 
1275 of 2005 (Federation of 
Pakistan and others v. Raja 
Muhammad Ishaque Qamar), 
wherein it has been held that 
notwithstanding the bar 
contained in Article 199(3) of the 
Constitution, where any action 
has been found to be without 
jur isdiction or coram  non judice 
or mala fide , extraordinary 
jurisdiction of the High Court 
under Article 199 could 
competently be invoked by an 
aggrieved person. The 
respondents in the above -referred 
case have challenged the action of 
the appellants, inter a lia, on the 
ground that para -5 of the 
circular/notification dated 13 -12 -
1992 of the Air Headquarters was 
overlooked while removing the 
respondents from service. The 
High Court found the said 
impugned action of the appellants 
to be unfair and unjust and 
identical plea was raised before 
this Court that the High Court 
was in error   in  entertaining  the  
petitions  in  view  of  the  bar  
contained  in Article 199(3). This 
Court in its judgment referred to 
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hereinabove has held that the 
High Court had rightly 
entertained the petitions. The non 
obstante clause has to be strictly 
construed . If an action of the 
authority is in colourful exercise 
of power and or is tainted with 
malice, non obstante clause will 
not come in the  way of the High 
Court to entertain such a petition. 
The non obstante clause does not 
provide blanket cover to the 
appellants and is subject to 
judicial review if the action on the 
part of the appellants is coram 
non judice, without jurisdiction or 
mala fide . éó (emphasis are 
supplied ) 

 

  In the case of Rana Muhammad Naveed and 

another v.  Federation of Pakistan through 

Secretary M/o Defence  (2013 SCMR 596), this 

Court held as under:  

ò9. Yes, Article 199(3) of the 
Constitution prohibits the High 
Court from making an order in 
relation to a person w ho is a 
member of Armed Forces of 
Pakistan or who is for the time 
being subject to any law relating 
to any of those forces or in respect 
of any action taken in relation to 
him as a member of the Armed 
Forces of Pakistan or as a person 
subject to such law b ut not when 
acts, actions or proceedings 
which suffer from defect of 
jurisdiction and are thus coram 
non judice . The cases of 
òFederation of Pakistan and 
another v. Malik Ghulam Mustafa 
Khar ó (PLD 1989 SC 26), 
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òSecretary, Ministry of Religious 
Affairs and Minorities and 2 
others v. Syed Abdul Majid ó (1993 
SCMR 1171) and òGhulam Abbas 
Niazi v. Federation of Pakistan 
and others ó (PLD 2009 SC 866) 
may well be referred to in this 
behalf.  éó (emphasis are 
supplied ) 

 

  In the case of Ex.PJO-162510 Risaldar 

Ghulam  Abbas v. Federation of Pakistan through 

Secretary, Ministry of Defence, Government of 

Pakistan, Rawalpindi and other s (PLJ 2013 SC 

876) , this Court observed as follows:  

ò5. There is no doubt that (as) 
per settled Law where any action 
or order of any autho rity relating 
to the Armed Forces of Pakistan, 
which is either coram -non -judice, 
malafide, or without jurisdiction , 
the same can be challenged before 
the High Court and the bar 
contained Article 199(3) of the 
Constitution would cease to 
operate. As much ha s been held 
in a long line of cases such as 
Brig (R) FB Ali and another vs. 
The State (PLD 1975 SC 506), 
Federation of Pakistan and 
another vs. Malik Ghulam 
Mustafa Khar (PLD 1989 SC 26), 
Shahida Zahir Abbasi and 4 
others vs. President of Pakistan 
and othe rs (PLD 1996 SC 632), 
Sardar Farooq Ahmed Khan 
Laghari and others vs. Federation 
of Pakistan and others (PLD 1999 
SC 57) and Mushtaq Ahmed vs. 
Secretary Ministry of Defence 
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(PLD 2007 SC 405).ó (emphasis 
are supplied ) 

 

169 .  Reference in this behalf may als o be 

made to the judgment of this Court in the case, 

reported as The State v. Zia -ur -Rahman and others  

(PLD 1973 SC 49) , wherein this Court, observed as 

follows:  

òIt will thus be seen that, so 
far as this Court is concerned, it 
has consistently held the vi ew 
that a mala fide act  stands in the 
same position as an act done 
without jurisdiction, because, no 
Legislature when granting a 
power to do an act can possibly 
contemplate the perpetration of 
injustice by permitting the doing 
of that act mala fide . éó 
(emphasis are supplied ) 

 

 In the case of Federation of Pakistan and 

another v.  Malik Ghulam Mustafa Khar  (PLD 1989 

SC 26), this Court also held as follows:  

òDuring the Martial Law when the 
fundamental rights stood 
suspended, Article 4 furnished 
the only guar antee or assurance 
to the citizens that no action 
detrimental to the life, liberty, 
body, reputation or property of 
any person would be taken except 
in accordance with law - Acts 
actions or proceedings which 
suffered from excess or lack of 
jurisdiction or w ere coram non 
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judice  or mala fide ( be it malice in 
fact or in law ) could hardly be 
treated as those in accordance 
with law . éó (emphasis are 
supplied ) 

 

170 .  This Court has also followed a similar 

view in the judgments, reported as (1) Karamat Ali  

v. Stat e (PLJ 1976 SC 341), (2) Secretary, Ministry 

of Religious Affairs and Minorities and 2 others v. 

Syed Abdul Majid  (1993 SCMR 1171), (3) Mst. 

Tahira Alams and another v. Islamic Republic of 

Pakistan through Secretary, Ministry of Interior, 

Islamabad and ano ther  (PLD 2002 SC 830), (4) 

Begum Syed Azra Masood v. Begum Noshaba 

Moeen and others  (2007 SCMR 914) (5), Syed 

Rashid Ali and others v. Pakistan 

Telecommunication Company Ltd and others  (2008 

SCMR 314) and (6) Chief Justice of Pakistan 

Iftikhar Muhammad Ch audhry v. President of 

Pakistan through Secretary and others  (PLD 2010 

SC 61).  

171 .  In view of the above, there can be no 

manner of doubt that it is a settled law that any 

order passed or sentence awarded by a Court 
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Martial or other Forums under the Pakis tan Army 

Act, 1952, included as amended by the Pakistan 

Army (Amendment) Act, 2015, is subject to the 

Judicial Review both by the High Courts and this 

Court, inter alia,  on the ground of coram-non-

judice , without jurisdiction or suffering from mala 

fides  including malice in law. This would also hold 

true for any decision selecting or transferring a 

case for trial before a Court Martial. Furthermore, 

such decision requires the exercise of discretion by 

the Executive Authority, which must necessarily be 

exerc ised reasonably, fairly, justly and for the 

advancement of the purpose of the enactment, as 

provided by Section 24A of the General Clauses 

Act, 1897, which is reproduced hereunder for ease 

of reference:  

ò24A. Exercise of power under 
enactments .ñ(1)   Where  by or 
under any enactment a power to 
make any order or give any 
direction is conferred on any 
authority, office or person such 
power shall be exercised 
reasonably, fairly, justly and for 
the advertisement of the purposes 
of the enactment.  

(2) The authorit y, office or 
person making any order or 
issuing any direction under the 
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powers conferred by or under any 
enactment shall, so far as 
necessary or appropriate, give 
reasons for making the order or, 
as the case may be for issuing the 
direction and shall provi de a copy 
of the order or as the case may 
be, the direction to the person 
affected prejudicially.ó  

 

172 .  Adverting now to the contention of the 

Petitioners that the Pakistan Army (Amendment) 

Act, 2015, is ultra vires  the Constitution inasmuch 

as it conte mplates the exercise of Judicial Power 

by an Executive Authority and further the Forum 

(Court Martial) invested with such jurisdiction is 

not under the control and supervision of the High 

Court, as is the requirement of Articles 175 and 

203 of the Constitu tion. Undoubtedly, the 

Constitution of the Islamic Republic of Pakistan, 

1973, by virtue of Article 175 enjoins the exercise 

of Judicial Power by the Supreme Court, High 

Courts and such other Courts, established by Law 

and by virtue of Article 203 such oth er Courts 

must necessarily be within the control and 

supervision of the High Courts. In addition thereto 

the other Courts and the Tribunals, which can 

exercise the Judicial Power, are specified in the 
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Constitution (Federal Shariat Court, Service 

Tribunals and Election Tribunals) or as may be 

established by law. The Judicial Power cannot be 

exercised by the Executive, which was required to 

be separated from the Judiciary and such exercise 

by and large has been carried out. Such is the law, 

as consistently la id down by this Court, including 

the cases of Azizullah Memon  (supra)  and Mehram 

Ali  (supra).  It is not even the case of the 

Respondents that the officers presiding over the 

Court Martial are not from the Executive or that 

their appointments are to be effe cted in 

consultation with the High Court concerned, a 

natural attribute of supervision and control. The 

similar argument found favour with this Court in 

Sh. Liaqat Hussainõs case (supra)  where the law i.e. 

the Ordinance No.XII of 1998, which provided by 

legislation through reference for trial of offences 

mentioned therein by the Forums under the 

Pakistan Army Act, 1952, was held to be ultra 

vires . However, the legal situation has undergone a 

decisive change by incorporation of the proviso to 

Article 175 thr ough the 21 st Constitutional 
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Amendment. At the very outset, it may be noticed 

that the proviso is applicable to the said Article 

and not to any sub -Article or clause thereof. An 

exception has been created with regard to the 

exercise of Judicial Power by a Forum (Court 

Martial) other than a Court or Tribunal 

contemplated under Article 175 and thereof by 

necessary implication under Article 203. Similarly, 

an exception has also been created to the general 

principle laid down under Article 175 regarding the 

pro hibition of the exercise of Judicial Power by an 

Executive Authority inasmuch as, it has 

specifically excluded the trial of persons, who 

claim to be, or are known, to belong to any 

terrorist group or organization using the name of 

religion or a sect from t he application of Article 

175. In this view of the matter, the provisions of 

the Pakistan Army (Amendment) Act, 2015, cannot 

be invalidated for being in consistent with Article 

175 or that it contemplates the exercise of Judicial 

Power by an Executive Autho rity.  

173 .  Having identified and circumscribed the 

effect of the Pakistan Army (Amendment) Act, 2015 
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as a consequence of the 21 st Constitutional 

Amendment in this behalf, it may now be 

appropriate to examine whether such action of 

amending the Constitutio n offends against the 

Salient Features thereof. That as noted above, the 

implied limitation upon the Parliament qua  the 

amendment of the Constitution with regard to the 

Salient Features thereof does not place such 

Salient Features entirely out of reach of the 

amendatory powers of the Parliament, which may 

exercise such powers in respect of such Salient 

Features but cannot abrogate, repeal or 

substantively alter i.e. significantly effect the 

essential nature of the same. The 21 st 

Constitutional Amendment, no  doubt, pertains to 

the Salient Features i.e. the Fundamental Rights 

and the Independence of Judiciary. What is 

required to be adjudicated upon is as to whether 

the same has been substantively altered?  

174 .  The Pakistan Army Act, 1952, as it 

existed prio r to the enactment of 21 st 

Constitutional Amendment and the Pakistan Army 

(Amendment) Act, 2015, alongwith, Pakistan Air 
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Force Act, 1953 and Pakistan Navy Ordinance, 

1961, were already excluded from the 

requirements of conforming with the Fundamental 

Right s by virtue of Article 8(3)(a). Through the 21 st 

Constitutional Amendment, in fact, the 

amendments made through the Pakistan Army 

(Amendment) Act, 2015, have also been excluded 

from such scrutiny. The amended provisions 

temporarily extend the protection co nferred upon 

the Pakistan Army Act, 1952, to include the trial of 

Terrorists waging war against Pakistan. The 

Fundamental Rights of the overwhelming majority 

of the people of Pakistan, including those accused 

of criminal offences remains unaffected. A 

temp orary measure  targeting a very small specified 

clearly ascertainable class of accused has been 

brought into the net to be tried under the Pakistan 

Army Act in accordance with procedure which has 

been held by this Court to be consistent with 

recognized prin ciples of Criminal Justice. Even 

otherwise, the imperative to act fairly and justly as 

reinforced by Section 24A of the General Clauses 

Act, 1897, is applicable. Neither the selection  and 
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the transfer of cases nor the eventual order or 

sentence are immune from the sanctity of Judicial 

Review by the High Courts and this Court. In the 

circumstances, it is difficult to hold that the 

essential nature of the Salient Features of 

Fundamental Rights as applicable in the Country 

has been repealed, abrogated or subst antively 

altered .  

175 .  However, it may be clarified that if more 

laws are added to the Schedule to Article 8, each 

such addition would need to be scrutinized so as to 

ensure that the Fundamental Rights are not 

substantively altered. A quantitative change  can 

always result in a qualitative change bringing the 

matter within the prohibition of the implied 

restriction upon the power to amend the 

Constitution.  

176 .  Similarly, with regard to the proviso to 

Article 175, it may be noted that the vast expanse 

of the Judicial Power of the State in terms of 

Article 175 remains unaffected. As noted above, a 

small clea r ly ascertainable class of offences and 

persons are to be tried by Forums under the 
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Pakistan Army Act. Such Forums are established 

by Law and pre -exist and their creation has 

Constitutional recognition. The selection of cases 

for trial by Court Martial and the eventual 

decisions passed and sentences awarded therein 

are subject to Judicial Review, as has been held 

hereinabove. Consequently, the Independenc e of 

Judiciary through Separation of Power s as a 

Salient Feature does not appear to have been 

significantly affected in respect of its  essential 

nature so as to entail the penalty of invalidation, 

especially in view of the temporary nature of the 

amendment . 

177.  However, the trials of civilians by Court 

Martial are an exception and can never be the rule. 

Amplification of the jurisdiction of the Forums 

under the Pakistan Army Act, in this behalf, may 

step out of the bounds of  Constitutionality .  

178.   The r esponse of the State appears to be 

proportionate and targeted focusing on terrorists 

known or claiming to be members of a group 

waging war against Pakistan in the name of 
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religion or sect, rather than looking towards Article 

232, which would have adversely  impacted the 

Fundamental Rights to a large expanse of the 

population and seriously curtailed the jurisdiction 

of the Courts.  

179.   During the course of arguments, some 

reference was made to the Public International Law 

and International commitments made by the 

Pakistan. It is for the Federal Government to 

ensure that the course of action undertaken by 

them does not offend against the Public 

International Law or any International 

Commitment made by the State, which may have 

adverse repercussions for Pakist an.  

180 .  In view of the aforesaid, it is held that:  

 (a) The Constitution contains a 
scheme reflecting its Salient 
Features which define the 
Constitution. Such Salient 
Features are obvious and self 
evident upon a harmonious and 
wholistic interpretation of  the 
Constitution. In an effort to 
discover such Salient Features 
material outside the Constitution 
cannot be safely relied upon.  

 
(b) The Salient Features as are 
ascertainable from the 
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Constitution includ ing 
Democracy, Parliamentary Form 
of Government an d Independence 
of the Judiciary.  
 

 (c) The amendatory powers of 
the Parliament are subject to 
implied limitations. The 
Parliament, in view of Articles 238 
and 239 is vested with the power 
to amend the Constitution as long 
as the Salient Features of the 
Constitution are not repealed, 
abrogated or substantively 
altered.  
 

 (d) This Court is vested with the 
jurisdiction to interpret the 
Constitution in order to ascertain 
and identify its defining Salient 
Features. It is equally vested with 

jurisdiction to exam ine the vires  
of any Constitutional Amendment 
so as to determine whether any of 
the Salient Features of the 
Constitution has been repealed, 
abrogated or substantively altered 
as a consequence thereof.  
 

 (e) Article 175A as inserted by 
the 18 th  Constitutio nal 
Amendment, in view of the 
provisions of the 19 th  
Constitutional Amendment and 
the dictum laid down by this 
Court in the case, reported as 
Munir Hussain Bhatti, Advocate 
and others v. Federation of 
Pakistan and another  (PLD 2011 
SC 308 and PLD 2011 SC 4 07) do 
not offend against the Salient 
Features of the Constitution. The 
other questioned provisions 

thererof are also not ultra vires  
the Constitution.  
 

 (f) The 21 st Constitutional 
Amendment and the Pakistan 
Army (Amendment) Act, 2015 
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accumulatively provi de, a 
temporary measure for the trial of 
terrorists accused of offences 
including waging war against 
Pakistan by a forum already 
constituted under the law and 
consistent with a recognized 
procedure already available for 
and applicable to personnel of the 
Pakistan Army. The enlargement 
of the jurisdiction of such forum 
is subject to due compliance with 
an ascertainable criteria 
constituting a valid classification 
having nexus with the defence of 
Pakistan and does not abrogate, 
repeal, or substantively alter the 
Salient Features of the 
Constitution.  

 
  The provisions of the 21 st 

Constitutional Amendment as 

such are intra vires  the 
Constitution.  

 
  The provisions of the 

Pakistan Army (Amendment) Act, 

2015, are not ultra vires  the 
Constitution.  

 
(g) The decisi on to select, refer 
or transfer the case of any 
accused person for trial under the 
Pakistan Army Act, 1952, as 
Amended is subject to Judicial 
Review both by the High Courts 

and by this Court inter alia  on the 
grounds of coram-non-judice , 
being without juri sdiction or 
suffering from mala fides 
including malice in law.  
 

 (h) Any order passed, decision 
taken or sentence awarded under 
the Pakistan Army Act, 1952, as 
amended by the Pakistan Army 
(Amendment) Act, 2015, are also 
subject to Judicial Review by the 

High Courts and this Court, inter 
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alia , on the grounds of being 
coram-non-judice , without 
jurisdiction or suffering from mala 
fides including malice in law.  

 
181.   In view of the above, all the instant 

Constitution Petitions are liable to be dismissed in t he 

above term s.   

 Sd/ -      Sd/ - 

Anwar Zaheer Jamali  Sarmad Jalal Osmany   
 

Sd/ -      Sd/ - 
Amir Hani Muslim    Gulzar Ahmed  
  

Sd/ -      Sd/ - 
Sh. Azmat Saeed    Mushir Alam   
 
 Sd/ -      Sd/ - 
 Umar Ata Bandial    Maqbool Baqar  

 

 
Mian Saqib Nisar, j. - 

(1) I have had the pleasure and privilege of going through the opinion recorded by 

the Honôble Chief Justice of Pakistan to which I subscribe in principle but because of 

the great importance of the constitutional issues that have arisen, have decided to 

express in my own words my opinion on the same. I also had the benefit of reading 

the proposed judgment authored by my brother Sh. Azmat Saeed, J. In due deference 

to his views, I am not persuaded that this Court has the jurisdiction to interfere and 

examine the vires of an Amendment made in the Constitution on the touchstone(s) 

laid down in the said judgment. I will confine myself to a consideration of the most 

fundamental issues involved, including in particular the doctrine of the ñbasic 

structureò, as developed by the Indian Supreme Court. This doctrine is now well 

entrenched in the constitutional law of that country. It is on such basis that the Indian 

Supreme Court has asserted, and exercised, a jurisdiction to review amendments to 

the Indian Constitution, and to strike down any amendment that sought to alter or 

amend the ñbasic structureò of that Constitution in a manner that offended judicial 
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sensibilities. This Court has considered this doctrine in the past, but has always so far 

refused to incorporate it into the constitutional law of Pakistan. We have, in these 

petitions, been invited yet again to adopt the doctrine. For the reasons herein after set 

out, for my part, I would refuse this invitation. 

 

(2) It would only unnecessarily burden the record for me to reproduce, even in 

summary form, the submissions that have been made by the learned counsel who 

have appeared before us, both for the petitioners as well as the respondents. The 

submissions have been fully noted in the judgment of the Honôble Chief Justice. 

 

(3) Notwithstanding that the questions raised in the context of the doctrine of 

ñbasic structureò are difficult, complex and interesting, they are certainly not novel. 

As noted, the doctrine has been considered by this Court in several judgments in the  

 

past. In its essence, the question that the doctrine purports to address is simply this: is 

an amendment of the Constitution amenable to judicial review?  In my view, the real 

point in issue in such cases is always, where lies the constituent power of the State 

(for that is the power by which the Constitution is amended): with an unelected 

judiciary, although certainly acting with the utmost good faith and in the national 

interest, or with the chosen representatives of the people, even though they may not 

always come up to the expectations of the public? I would respectfully answer: with 

the latter rather than the former. 

 

(4) As is well known, and is indeed trite law, the legality of ordinary legislation is 

tested on the anvil of the Constitution. If the legislation is found to violate any 

provision of the Constitution (e.g., is contrary to fundamental rights), then the law is 

struck down as being ultra vires. The reason is simple: ordinary legislation is 

subordinate to the Constitution, and depends on the latter for its existence, either 
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because (if it is ñexisting lawò) the Constitution has mandated that it will continue to 

have legal force and effect (see Article 268), or (if it is a law made after the 

commencing day) it has been made by an organ created by or under the Constitution. 

If there is a conflict between the Constitution and ordinary legislation, then it is 

obvious that it is the former that must prevail. What however, is the basis for 

challenging an amendment to the Constitution itself? What, as it were, is the anvil, if 

any, on which the legality of the amendment can be tested? To this, there can be 

either one out of two answers. The anvil can be something that transcends the 

Constitution itself, i.e., something which is on a higher legal pedestal than the 

Constitution. Legally speaking, this is generally regarded as impossible. The 

Constitution is the legal source from which all else flows including, specifically, the 

powers of the judiciary: if no sanctity attaches to the Constitution, there is no such 

thing as an independent judiciary. (I leave to one side the past mistakes made by the 

Court in this regard stemming from the fundamentally flawed so-called doctrine of 

state necessity and other similar theories, and the blind alleys down which, 

unfortunately, the law has previously repeatedly stumbled.) 

 

(5) The second possible answer is that there is something in the Constitution itself 

which is, constitutionally speaking, immutable and thus cannot be altered, and it is 

this argument which was urged by learned counsel appearing on behalf of the 

Petitioners. The argument was framed in different forms: reference was made to the 

ñbasic featuresò or ñbasic structureò of the Constitution, or to its ñsalient featuresò, or 

to the Objectives Resolution, as embodied in the preamble to the Constitution and 

given substantive effect by Article 2-A. In substance however, the point was the 

same: the Constitution had certain core features or characteristics which were fixed 

and unalterable. In other words, there are, according to the learned counsel for the 

Petitioners, certain aspects of the Constitution that are so fundamental and basic that 

they constitute the very fabric of the Constitution. To attempt to alter or remove these 

features, or to tamper with them, is to tear into the very heart of the Constitution, so 
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that what would be left behind would not be the Constitution, but something else 

altogether. These features or aspects could not, therefore, be touched by any 

amendment. This then, was the proposed anvil: if the amendment sought to alter or 

tamper with, or was contrary to, the ñbasic structureò or ñsalient featuresò of the 

Constitution, then it was invalid. And, it was further submitted, and this is the heart 

of the matter, that this was something that was amenable to judicial review, i.e., it 

was for the courts to determine whether the impugned amendment had breached the 

ñbasic structureò or the ñsalient featuresò of the Constitution. In other words, if the 

learned counsel for the Petitioners are correct, this critically important issue, which is 

determinative of the nature of the Constitution and the mode in which the people of 

Pakistan are to be governed, is, in effect, outside the framework of democracy. It was 

something which was not conceived of by the framers of the Constitution. It is not 

something for the people of Pakistan to determine through their elected 

representatives but by the judiciary, which, in the final analysis, is a body of 

appointees irrespective of the question as to who makes the appointments. I must 

bluntly state what is at stake here: if this proposition is true, then truly the theoretical 

foundations of democracy in Pakistan are called into question. The importance of this 

question cannot, therefore, be over-emphasized. 

 

(6) The question before the Court can therefore be reformulated as follows: 

should the Court accept that an amendment to the Constitution can be judicially 

reviewed on the basis of the ñbasic featuresò or ñbasic structureò or ñsalient featuresò 

doctrine? (note: on the touchstone of objective resolution, the preamble to the Constitution, Article 

2A thereto, the tricotomy of power, as per the scheme of the Constitution, and/or the law enunciated 

by this Court or any other variant in this context) And if so, can or ought Article 175-A and 

the substituted Article 63-A, and the deletion of the provision relating to intra-party 

elections from Article 17, all as brought about by the 18
th
 Amendment, be nullified 

on the basis of such a doctrine?  Similarly, can the changes introduced by the 21
st
 

Amendment be re-examined, and if necessary, be struck down in part or whole? 
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(7) Of course, the doctrine put forward by learned counsel for the Petitioners is 

not something new. As noted above, it is a part of the constitutional law of India. The 

ñbasic featuresò doctrine has been propounded at length and applied by the Indian 

Supreme Court in a number of cases, including in particular, the foundational case of 

Kesavananda Bharati v State of Kerala AIR 1973 SC 1461. This case was decided 

by the slenderest of majorities, 7:6, so that, in effect, one Judgeôs view was decisive 

of this critically important constitutional issue. The Government of India indeed 

made an unsuccessful attempt to have the matter reviewed. A review bench was 

constituted and the matter taken up but was not allowed to continue till fruition.  

Thus the judgment remains intact. All subsequent decisions of the Indian Supreme  

 

Court, re-affirming and (as will be seen) expanding the doctrine were given by 

benches comprising of a lesser number of Judges (usually not more than 5) who were 

bound by the previous decision of the 13-member bench, leading to the somewhat 

paradoxical result that one Judgeôs opinion (which incidentally, as will be seen later,  

differed in almost all important respects with the judgments of the other six judges in 

the majority) has reshaped the constitutional map of India in a decisive manner. This 

simple fact should make us think very hard before venturing down that thorny path. 

 

(8) Up to now the ñbasic structureò doctrine has not found favor with this Court. 

In more than a few cases, the Court was invited to invalidate amendments to the 

Constitution on this basis. In the past, such invitations were firmly rejected. The 

entire case law was extensively reviewed by this Court in Pakistan Lawyersô Forum 

and others v Federation of Pakistan and others PLD 2005 SC 719, where the 17
th
 

Amendment to the Constitution was under challenge. The petitions were 

unanimously dismissed, and I will have occasion, later in this judgment, to cite the 

relevant observations of the Court from that decision. At this point, it is sufficient to 

note that the case law goes back to the early seventies, i.e., is virtually co-extensive 



378  
 

with the Constitution itself. Thus, this Court had, for a period of several decades, 

resolutely set its face against accepting any doctrine or basis on which an amendment 

to the Constitution could be subjected to judicial review. 

 

(9) Before proceeding further, it would be convenient to refer to Part XI of the 

Constitution, which provides for its amendment. This Part comprises of only two 

Articles. Article 238 states that the Constitution may be amended by Act of 

Parliament. The manner in which this may be done is set forth in Article 239. In its 

original form, this Article read as follows: 

ñ(1) A Bill to amend the Constitution shall originate in the National Assembly 

and when the Bill has been passed by the votes of not less than two-thirds of 

the total membership of the Assembly it shall be transmitted to the Senate. 

(2) If the Bill is passed by the Senate by a majority of the total membership of 

the Senate it shall be presented to the President for assent. 

(3) If the Bill is passed by the Senate with amendments, it shall be 

reconsidered by the National Assembly; and if the Bill as amended by the 

Senate is passed by the Assembly by the votes of not less than two-thirds of 

the total membership of the Assembly, it shall be presented to the President 

for assent. 

(4) If the Bill is not passed by the Senate within ninety days from the day of 

its receipt the Bill shall be deemed to have been rejected by the Senate. 

(5) The President shall assent to the Bill within seven days of the presentation 

of the Bill to him, and if he fails to do so he shall be deemed to have assented 

thereto at the expiration of that period. 

(6) When the President has assented to or is deemed to have assented to the 

Bill, the Bill shall become Act of Parliament and the Constitution shall stand 

amended in accordance with the terms thereof. 

(7) A Bill to amend the Constitution which would have the effect of altering 

the limits of a Province shall not be passed by the National Assembly unless it 

has been approved by a resolution of the Provincial Assembly of that Province 

passed by the votes of not less than two-thirds of the total membership of that 

Assembly.ò 

 

(10) Two points may be made with regard to the original form of Article 239. 

Firstly, it was relatively easier to amend the Constitution in terms thereof, since 

although a bill amending the Constitution required a two-thirds majority of the total 

membership of the National Assembly, it only required a simple majority of the total 

membership of the Senate. Secondly, the Article did not expressly provide that a 

constitutional amendment could not be challenged in court, nor did it expressly assert 

that the power of the legislature to amend the Constitution was without limitation. 




